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Part 

406  Employer  reports. 

406  Repotting  by  labor  relations  coasQi. 
tants  and  other  persons,  certain  agresi 
ments  with  employers, 

408  Labor  carganiaatlon  trusteeship  reports. 

461  Labor  organizations  as  defined  in 

Labor-Management  Reporting  ^ 
Disclosure  Act  ct  1969.  ^ 

462  Ctenaral  statsment  concerning  the  «iec. 

Uotx  provisions  of  the  Lidtor-Mam^* 
ment  Reporting  and  DisetosureAM nr 
1968.  ^ 

463  General  statement  eoneerning  the 

bonding  requirements  of  the  Lalxn. 
Management  Reporting  and  Digl 
'  closure  Act  of  1969. 

SUICHAPIER  B— WELFARE-PENSION  REPORTS 

460  ming  of  description  of  employee  wel. 

fare  or 'pension  benefit  plans— «nl 
nual  reports. 

461  Certification  of  information  by  in. 

surance  carriers  or  service  or  othw 
organizations. 

462  Variation  from  publication  reauln. 

ments. 

463  Welfare  and  pension  plans  with  itw 

than  100  participants. 

464  Basic  bonding  requirements. 

466  Exemption  from  bonding  requirements 
486  Prohibition  against  bonding  by  parttes 
interested  in  the  plan. 

486  General  statement  concerning  the 
,  retention  of  records  provisions  of  the 
Welfare  and  Pension  Plans  DIscIosom 
Act. 

SUBCHAPTER  A— UBOR-MANAGEMB<T 
REPORTS 

PART  401— MEANING  OF  TERMS 
USED  IN  THIS  SUBCHAPTER 

Sec.  ^ 

401.1  Conunerce. 

401.2  State. 

401.8  Indiistry  affecting  commerce. 

401.4  Person. 

401  Employer. 

401.6  Employee. 

401.7  Labor  dispute. 

401.8  Trusteeship. 

401.9  Labor  mganization. 

401.10  Labor  organization  engaged  in  ea 

industry  affecting  ccmuneroe. 

401.11  ^  Secret  baUot. 

401.12 '  Trust  in  whicli  a  labor  organlzatkm 
Is  Intereirted. 

401.13  liSbor  rMsMons  etmsultant. 

401.14  Officer. 

401.16  Member  or  member  in  good  standing. 

401.16  Secretary. 

401.17  Act. 

401.18  Office. 

ATTTHORrrr:  H  401.1  to  401.18  issued  imdw 
secs.  3.  208,  801,  401,  402,  73  Stat.  620,  890, 
630,  632,  634;  29  UJ3.C.  402,  438,  461,  481, 
482;  Secretary’s  Order  No.  24-63  (28  FJL 
9172). 

§  401.1  Conunerce. 

‘‘Commerce”  means  trade,  trafBe,  com* 
merce,  transportation,  transmission,  or 
c(nnmunication  among  the  several  Statei 
or  between  any  State  and  any  place  out¬ 
side  thereof. 

§  401.2  State. 

“State”  Includes  any  State  of  the 
United  States,  the  District  of  Columbia^ 
Puerto  Rico,  the  Virgin  Islands,  Ameri¬ 
can  Samoa,  Guam,  Wake  Island,  the 
Canal  Zone,  and  Outer  Continental  Shelf 
lands  defined  in  the  Outer  Continental 
Shelf  Lands  Act  (43  UJ3.C.  1331-1348).  ^ 


Title  29— LABOR 


Choptar  IV— Ofike  of  Labor-Management  qnd  Welfare-Penaion  Reports, 

Department  of  Labor 

Recodiflcation  of  Regulations 

The  Bureau  of  Labor-Management  Reports,  which  administered  the  Labor-Mam- 
agement  Reporting  and  Disclosure  Act  of  1959  (73  Stat.  519;  29  US.C.  401  et  seq.) 
and  the  OfOoe  of  Welfare  and  Pension  Plans,  which  administered  the  Wdfare  and 
Pension  Plans  Disclosure  Act  (72  Stat.  997,  76  Stat.  35;  29  US.C.  301  et  seq.)  were 
consolidated  to  form  the  OfBce  of  Labor-Management  and  Welfare-Pension  Reports 
(Secretary’s  Order  No.  24-63  (28  FJEl.  9172)  and  Secretary’s  Order  No.  25-63  (28  FH. 
9173)).  The  Office  of  Labor-Management  and  Welfare-Pension  Reports  now  ad¬ 
ministers  bo^  acts.  It  is,  therefore,  appropriate  to  recodify  regulations  issued  imder 
the  two  acts  (formerly  found  in  S  2.11  of  Subtitle  A  and  in  CHiapters  IV  and  XI  of 
Title  29  of  the  Code  of  Federal  Regulations)  to  form  one  chapter  of  the  Code. 

Accordingly,  the  title  of  (Chapter  IV  is  changed  to  read  as  set  forth  above.  An  out¬ 
line  of  (Chapter  IV.  as  recodified  and  showing  former  part  niunbers  is  set  out  as 
follows:  < 

SUBCHAPTES  A — ^LABOB-MAMAOBMSIfT  RBPOBTB 

New  Part  designation,  and 
amended  part  heading, 

where  appropriate  Old  Part  designation 

401  (Meaning  of  terms'  401  (Meaning  of  terms  vised  In  this  chapter) . 

used  In  this  sub¬ 
chapter)  . 

402  _  402  (Labor  organization  infoimation  reports) . 

403  _ _ _ _  403  (Labor  organization  annual  financial  reports) . 

404  _  404  (Labor  organization  officers  and  employees  report) . 

406 _  406  (Employer  reports) . 

406 _  406  (Reporting  by  labor  relations  consultants  and  other  persons, 

certain  agreements  with  employers) . 

408 _ _  408  (Labor  organization  trusteeship  reports) . 

461  _ _ _ _ _ 461  (Labor  organizations  as  defined  in  the  Labor-Management 

Reporting  and  Discloaure  Act  of  1969). 

462  _ _ _  462  (General  statement  concerning  the  election  provisions  of 

the  Labor-Management  Reporting  and  Disclosure  Act  of 
1969). 

463  _  463  (General  statement  concerning  the  bonding  requirements  of 

the  Labor-BCanagement  Reporting  and  Disclosure  Act  of 
1969). 

Sttbchaptkr  B — ^WBLPABX-PzirsioN  Bspoara 

460  (Filing  of  description  i  2.11  of  Subtitle  A,  Title  29. 

of  employee  welfare 
or  pension  benefit 
plans — annual  re¬ 
ports). 

461  _  1302  (Certification  at  information  by  Insurance  carriers  or 

service  or  other  organizations). 

462  (Variation  frmn  pub-  1303  (Procedure  for  requesting  variations  from  publication 

llcation  require-  requirements), 

ments). 

1830  (Variation  from  publication  requirement — certain  em¬ 
ployee  benefit  plans  utilizing  Blue  Cross  and  Blue  Shield 
organizations). 

463  _  1304  (Welfare  and  pension  plans  with  less  tbAn  loo  partici¬ 

pants). 

464  _ _ _  1306  (Basic  bonding  requirements) . 

466 _  1307  (Exemption  from  bonding  requirements).  ' 

486 _ _ _ _ _  1309  (Pitdilbition  against  bonding  by  parties  interested  in  the 

plan). 

486 _ _ _  1340  (General  statement  concerning  the  retention  of  records 

provisions  of  the  Welfare  and  Pension  Plans  Disclosure 
Act). 

Other  changes  modify  titles  of  offices 
and  officers  made  necessary  by  the  re- 
oi^anization  and  minor  editorial  amend¬ 
ments  have  been  made  for  clarity.  As 
the  rules  presented  in  these  amendments 
are  not  substantially  changed,  I  find  good 
cause  to,  and  do  hereby,  dispense  with 
notice  and  public  procedure  thereon  as 
unnecessary.  For  the  same  reason  good 
cause  is  also  found  to  make  these  amend¬ 
ments  effective,  and  they  are  hereby 
made  effective.  December  31,  1963. 

As  recodified,  Cfhapter  IV  of  Title  29 
of  the  Code  of  Federal  Regulations  is  set 
forth  below. 


Signed  at  Washington,  D.C.,  this  24th 
day  of  December  1963. 

JamEs  J.  Reynolds. 

Labor-Management 
Services  Administrator, 

SUBCHAPTER  A— LABOR-MANAGEMENT 
REPORTS 

Part 

401  Meaning  of  terms  used  In  this  sub¬ 

chapter. 

402  Labor  organization  information  reports. 

403  Labor  organization  finanf-iAi 

reports. 

404  Labor  organization  officers  employ¬ 

ees  report. 
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friday,  December  27,  1962 

§  401.3  Industrjr  affecting  commerce. 

“Industry  affecting  commerce’*  means 
txa  activity,  business,  or  industry  in 
commerce  or  in  which  a  labor  dilute 
,muld  hinder  or  obstruct  commerce  or 
the  free  flow  of  commerce  and  includes 
any  activity  or  industry  “affecting  com¬ 
merce"  within  the  meaning  of  the  Labor 
ICanagement  Relations  Act.  1947,  as 
amended,  or  the  Railway  Labor  Act,  as 
amended. 

§  401.4  Person. 

“Person"  includes  one  or  more  individ¬ 
uals,  labor  organizations,  partnerships, 
amodations,  corporations,  legal  repre¬ 
sentatives,  mutual  companies,  joint- 
gtock  companies,  trusts,  unincorporated 
(gganizations,  trustees,  trustees  in  bank¬ 
ruptcy,  or  receivers. 

§  401.5  Employer. 

“Employer"  means  any  employer  or 
any  group  or  association  of  employers 
engaged  in  an  industry  affecting  com¬ 
merce  (a)  which  is,  with  respect  to  em¬ 
ployees  engaged  in  an  Indusl^  affecting 
commerce,  an  employer  within  the 
mepfitng  of  any  law  of  the  United  States 
relating  to  the  employment  of  any  em- 
^doyees  or  (b)  which  may  deal  with  any 
labor  organization  concerning  griev¬ 
ances,  labor  disputes,  wages,  rates  of 
pay,  hours  of  emplosrment,  or  conditions 
work,  and  includes  any  person  acting 
directly  or  indirectly  as  an  employer  or 
as  an  agent  of  an  employer  in  relation 
to  an  employee  but  does  not  include  the 
United  States  or  any  corporation  wholly 
owned  by  the  Government  of  the  United 
States  or  any  State  or  political  subdivi¬ 
sion  thereof.  • 
g  401.6  Employee. 

“Employee"  means  any  individual  em¬ 
ployed  by  sui  employer,  and  includes  any 
individual  whose  work  has  ceased  as  a 
consequence  of,  or  in  connection  with, 
any  current  labor  dispute  or  because  of 
any  unfair  labor  practice  or  because  of 
exclusion  or  expulsion  from  a  labor  or¬ 
ganization  in  any  manner  or.  for  any 
reason  inconsistent  with  the  require¬ 
ments  of  this  Act. 

§  401.7  Labor  dispute. 

“Labor  dispute"  includes  any  contro- 
fersy  concerning  terms,  tenure,  or  con¬ 
ditions  of  mployment,  or  concerning  the 
association  or  representation  of  persons 
in  negotiating,  fixing,  maintaining, 
dianging,  or  seeking  to  arrange  terms 
<x  conditions  of  emplosrment,  regardless 
Qt  whether  the  disputants  stand  in  the 
IHX>zimate  relation  of  employer  and 
employee. 

g  401.8  Trusteeship. 

“Trusteeship"  means  any  receivership, 
trusteeship,  or  other  method  of  super-^ 
vision  or  control  whereby  a  labor  organi¬ 
sation  suspends  the  autonomy  otherwise 
available  to  a  subordinate  body  under  its 
constitution  or  bylaws. 

g  401.9  Labor  organisation. 

“Labor  organization"  means  a  labor 
organization  engaged  in  an  industry  af¬ 
fecting  commerce  and  includes  any 
oifanlzation  of  any  kind,  any  agency, 
or  employee  representation  committee. 
Kioup,  association,  or  plan  so  engaged 


in  which  employees  participate  and 
which  exists  for  the  purpose,  in  whole 
or  in:  part,  ot  dealing  with  mnployers 
concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours,  or  other  terms 
or  conditions  of  employment,  and  any 
conference,  general  committee,  joint  or 
system  board,  or  joint  council  so  engaged 
which  is  subordinate  to  a  national  or 
international  labor  organization,  other 
than  a  State  or  local  central  body. 

§■  401.10  Labor  organisation  engaged  in 
an  industry  affecting  commerce. 

A  labor  organization  shall  be  deemed 
to  be  engaged  in  an  industry  affecting 
commerce  if  it — 

(a)  Is  the  certified  representative  of 
employees  under  the  provisions  of  the 
Nati(Hial  Labor  Relations  Act,  as 
amended,  or  the  Railway  Labor  Act,  as 
amended;  or 

(b)  Although  not  certified,  is  a  na¬ 
tional  or  international  labor  organiza¬ 
tion  or  a  local  labor  organization 
recognized  or  acting  as  the  representa¬ 
tive  of  employees  of  an  employer  or  em¬ 
ployers  mgaged  in  an  industry  affecting 
conunerce;  or 

(c)  Has  chartered  a  local  labor  orga¬ 
nization  or  subsidiary  body  which  Is 
representing  or  actively .  seddng  to 
represent  employees  of  employers  within 
the  meaning  of  paragraph  (a)  or  (b) 
of  this  section;  or 

(d)  Has  been  chartered  by  a  labor 
organization  representing  or  actively 
seeking  to  represent  employees  within 
the  meaning  of  paragraph  (a)  or  (b)  of 
this  section  as  the  local  or  subordinate 
body  through  which  such  employees  may 
enjoy  membership  or  become  affiliated 
with  such  labor  organization;  or 

(e)  Is  a  conference,  general  commit¬ 
tee,  joint  or  system  board,  or  joint  coun¬ 
cil,  subordinate  to  a  national  or  inter¬ 
national  labor  oiganizatlon,  which  in¬ 
cludes  a  labor  organization  engaged  in 
an  industry  affecting  commerce  within 
the  meaning  of  any  of  the  preceding 
paragraphs  of  this  section,  other  than  a 
State  or  local  central  body. 

§401.11  Secret  ballot. 

“Secret  ballot"  means  the  expression 
by  ballot,  voting  machine,  or  otherwise, 
but  in  no  event  by  proxy,  of  a  choice  with 
respect  to  any  election  or  vote  taken  upon 
any  matter,  which  is  cast  in  such  a 
manner  that  the  person  expressing  such 
choice  cannot  be  identified  with  the 
choice  expressed. 

§  401.12  Trust  in  which  a  labor  organi- 
aation  is  interested. 

“Trust  in  which  a  labor  organization 
is  interested"  means  a  trust  or  other 
fund  or  organization  (a)  which  was 
created  or  established  by  a  labor  orga¬ 
nization.  or  one  or  more  of  the  trustees  or 
one  or  more  members  of  the  governing 
body  of  which  is  selected  or  appointed 
by  a  labor  organization,  and  (b)  a  pri¬ 
mary  purpose  of  which  is  to  provide 
benefits  for  the  members  of  such  labor 
organization  or  their  beneficiaries. 

§  401.13  Labor  relations  consultant. 

“Labor  relations  consultant"  means 
any  person  who.  for  compensation,  ad¬ 
vises  or  represents  an  employer,  em¬ 


ployer  organization,  or  labor  organiza¬ 
tion  concerning  employee  organizing, 
concerted  activities,  or  ooUective  bar¬ 
gaining  activities. 

§  401.14  Officer. 

“Officer"  means  any  constitutional 
officer,  any  person  authorized  to  perform 
the  functions  of  president,  vice  president, 
secretary,  treasurer,  or  other  executive 
functions  of  a  labor  organization,  and 
any  member  of  its  executive  board  or 
similar  governing  body. 

§  401.15  Member  or  member  in  good 
standing. 

“Member"  or  “member  in  good  stand¬ 
ing",  when  used  in  reference  to  a  labor 
organization,  includes  any  person  who 
has  fulfilled  the  requirements  for  mem¬ 
bership  in  such  organization,  and  who 
neither  has  voluntarily  withdrawn  from 
membership  nor  has  been  expelled  or 
suspended  from  m^nbership  after  ap¬ 
propriate  proceedings  consistent  with 
lawful  provisions  of  the  constitution  and 
bylaws  of  such  organization. 

§  401.16  Secretaiy. 

“Secretary"  means  the  Secretary  of 
Labor. 

§  401.17  Act. 

“Act"  means  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959. 

§  401.18  Office. 

“Office"  means  the  Office  of  Labor- 
Management  and  Welfare-P^3si<m  Re¬ 
ports,  United  States  Department  of 
Labor. 

PART  402— LABOR  ORGANIZATION 
INFORMATION  REPORTS 

Sec. 

402.1  Labor  (organization  constitution  and 

bylaws. 

402.2  Labor  organization  initial  informa¬ 

tion  report. 

402.3  Piling  of  initial  reports. 

402.4  Subsequent  reports. 

402.5  Terminal  reports. 

402.6  Receipt  of  reports  and  documents. 

402.7  Effect  of  acknewledgment  and  filing 

by  the  Office  of  Labor-Management 
and  Welfare-Pension  Reports. 

402 A  Personal  responsibility  of  signatories 
of  reports. 

402A  Maintenance  and  retention  of  rec¬ 
ords. 

402.10  Dissemination  and  yeiification  of 

reports. 

402.11  Attorney-client  communications  ex¬ 

empted. 

402.12  Publication  of  reports  required  by 

this  part. 

Authobitt:  si  402.1  to  402.12  issued  under 
secs.  201,  208,  73  Stat.  524,  529;  29  UR.C.  431 
438;  Secretary’s  Order  No.  24-63  (28  F.R. 
9172),  and  Secretary’s  Order  No.  ^5-63  (28 
PR.  9173). 

§  402.1  Labor  organization  constitution 
and  bykiws. 

Every  labor  organization  shall  adopt  a 
constitution  and  bylaws  consistent  with 
the  provisions  of  the  Act  applicable 
thereto,  not  later  than  December  14, 
1959,  or  within  90  days  after  the  date  the 
labor  organization  first  becomes  subject 
to  the  Act,  Whichever  is  later.  This  shall 
not,  however,  require  the  formal  readop¬ 
tion  by  a  labor  organization  of  such  a 
constitution  and  bylaws  which  it  has 
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previously  adopted  and  und^  which  it  is 
operating  when  the  report  prescribed  by 
f402J2  is  filed.  As  used  In  this  part 
"constitution  and  bylaws"  means  the 
basic  written  rules  governing  the  orga¬ 
nization. 

§  402.2  Labor  organiaatioo  initial  infor* 
mation  report. 

Every  labor  organization  shall  file  a 
report  signed  by  its  president  and  secre¬ 
tary  or  corresponding  principal  officers 
containing  the  information  required  to 
be  filed  by  section  201  (a)  of  the  Act,  and 
found  necessary  to  be  reported  imder 
section  208  thereof  by  the  Labor-Man¬ 
agement  Services  Administrator,  on  the 
following  United  States  Department  of 
Labor  Form  LM-1  *  entitled,  “Labor  Or¬ 
ganization  Information  Report".  There 
shall  be  attacdied  to  such  report  and 
made  a  part  thereof  a  copy  of  the  con¬ 
stitution  and  bylaws  adopts  by  the  re¬ 
porting  labor  organization. 

§  402.3  Filing  of  initial  reports. 

(a)  Every  labor  organization  shall  file 
with  the  Director,  Office  of  Labor-Man¬ 
agement  and  Welfare-Pension  Reports, 
UJ3.  Department  of  Labor,  Washington, 
D.C.,  20210,  the  report  and  (subject  to 
the  provisions  of  paragraph  (b)  of  this 
section,  where  applicable)  a  copy  of  its 
constitution  and  bylaws  required  by  sec¬ 
tion  201(a)  of  the  Act  and  S  402.2,  to- 
getl  er  with  one  additional  copy  of  each, 
not  later  than  December  14,  1959,  or 
within  90  days  after  the  date  on  which 
it  first  becomes  subject  to  the  Act,  which¬ 
ever  is  later. 

(b)  A  labor  organization  subject  to 
paragraph  (a)  of  this  section  may  adopt 
or  may  have  adopted  as  its  constitution 
and  bylaws  (whether  by  formal  action  or 
by  virtue  of  affiliation  with  a  parent 
organization)  a  constitution  and  bylaws 
of  a  national  or  international  labor  or¬ 
ganization  which  the  national  or  inter¬ 
national  organization  is  required  to  file 
under  section  201(a)  of  the  Act  and  this 
part.  In  such  a  case;  a  filing  by  the 
national  or  international  labor  organi¬ 
zation  of  copies  of  such  constitution  and 
bylaws  will  be  accepted  as  a  filing  of  such 
documents  by  each  such  adopting  labor 
organization  within  the  meaning  of  sec¬ 
tion  201(a)  of  the  Act  and  this  part,  if 
the  following  conditions  are  met :  ( 1 )  The 
national  or  international  labor  organiza¬ 
tions  shows  in  its  report  filed  under 
paragraph  (a)  of  this  section  that  copies 
of  its  constitution  and  bylaws  are  being 
filed  on  behalf  of  such  adopting  organi¬ 
zations  as  well  as  on  its  own  behalf,  and 
files  such  number  of  additional  copies  as 
the  Director,  Office  of  Labor-Manage¬ 
ment  and  W^are-Pension  Reports,  may 
request  for  publication  in  accordance 
with  §  2.4  of  this  title;  and  (2)  the  adopt¬ 
ing  labor  organization  shows  in  its  report 
filed  under  paragraph  (a)  of  this  section 
that  the  national  or  international  consti¬ 
tution  and  bylaws  are  also  its  constitu¬ 
tion  and  bylaws  and  that  copies  are  filed 
on  its  behalf  by  the  national  or  interna¬ 
tional  labor  organization.  If  the  consti- 
fUtion  and  bylaws  of  the  adopting  labor 
organization  include  other  documents, 
this  shall  be  shown  in  such  report  and 

*■  Filed  as  part  of  the  original  doctunent. 


copies  shall  be  filed  as  provided  In  para¬ 
graph  (a)  of  this  section. 

§  402.4  Subsequent  reports.  . 

(a)  Any  change  In  the  information  or 
the  content  of  the  documents,  or  both, 
required  to  be  filed  initially  by  every 
labor  organization  under  section  201(a) 
of  the  Act  which  has  not  previously  been 
reported,  shall  be  reported  to  the  Direc¬ 
tor,  Office  of  Labor-Management  and 
Welfare-Pension  Reports,  US.  Depart¬ 
ment  of  Labor,  Washington,  D.C.;  20210, 
in  Items  13, 14, 15,  Schedule  8,  and  where 
necessary  Item  18  of  United  States  De¬ 
partment  of  Labor  Form  LM-2  (Re¬ 
vised)  ,  entitled  “Labor  Organization  An¬ 
nual  Report,"  at  the  same  time  that  the 
reporting  labor  organization  files  with 
such  office  its  annual  financial  report 
required  by  section  201(b)  of  the  Act  and 
§S  403.2  and  403.3  of  this  chapter,  for 
the  fiscal  year  during  which  the  said 
change  occurred.  This  report  shall  be 
signed  fay  the  president  and  treasurer 
or  corresponding  principal  officers  of  the 
labor  oi^anization  filing  the  report. 

(b)  Labor  organizations  which  qualify 
to  use  Form  LM-3  (Revised)  and  file 
their  annual  financial  report  on  that 
form  shall  file  the  report  required  by 
paragnq)h  (a)  of  this  section  by  sub¬ 
mitting  the  information  called  for  in 
Items  13.  14.  15,  40.  and,  where  neces¬ 
sary,  Item  41  of  Form  LM-3  (Revised) . 

§  402.5  Terminal  reports. 

(a)  Any  labor  organizaticm  required  to 
file  reports  under  the  provisions  of  this 
part,  which  ceases  to  exist  by  virtue  of 
dissolution  or  any.  other  form  of  termi¬ 
nation  of  its  existence  as  a  labor  organi¬ 
zation,  or  which  loses  its  identity  as  a 
reporting  labor  organization  through 
merger,  consolidation  or  otherwise,  shall 
file  a  report  containing  a  detailed  state¬ 
ment  of  the  circumstances  and  effective 
date  of  such  termination  or  loss  oi  re¬ 
porting  identity,  and  if  the  latter,  such 
report  shall  also  state  the  name  and 
mailing  address  of  the  labor  organiza¬ 
tion  into  which  it  has  been  consolidated, 
merged,  or  otherwise  absorbed.  Such 
report  shall  be  submitted  on  Form  LM- 
2  (Revised)  in  connection  with  the 
terminal  financial  report  required  by 
§  403.5  of  this  chapter  and  shall  be 
signed  by  the  president  and  treasurer, 
or  corresponding  principal  officers,  of  the 
labor  organization  at  the  time  of  its 
termination  or  loss  of  reporting  identity 
and,  together  with  a  copy  thereof,  shall 
be  filed  with  the  Director,  Office  of 
Labor-Management  and  Welfare-Pen¬ 
sion  Reports,  at  the  place  aforesaid, 
within  30  days  of  the  effective  date  of 
such  termination  or  loss  of  reporting 
identity,  as  the  case  may  be. 

(b)  Labor  organizations  which  qualify 
to  use  Form  LM-S  (Revised) ,  the  Labor 
Organization  Annual  Report,  pursuant 
to  S§  403.4  and  403.5  of  this  chapter  may 
file  the  terminal  report  called  for  in  this 
section  on  Form  LM-3  (Revised) .  This 
report  must  be  signed  by  the  president 
and  treasurer,  or  corresponding  princi¬ 
pal  officers,  of  the  labor  organization. 

§  402.6  Receipt  of  report*  and  docn- 
ments. 

Upon  receipt  of  all  reports  and  docu¬ 
ments  submitted  for  filing  under  the 


provisions  of  this  part,  the  Office  of  La¬ 
bor-Management  and  Welfare-Pension 
Reports  shall  assign  to  the  initial  in¬ 
formation  report  filed  by  each  labor  or¬ 
ganization,  an  identifying  number.  This 
number  thereafter  shall  be  entered  by 
the  reporting  labor  organization  on  all 
subsequent  or  terminal  reports  and  all 
other  documents  which  it  thereafter  sub¬ 
mits  for  filing  under  this  part,  as  wrU 
as  on  all  communications  directed  to  the 
Office  concerning  such  reports  and  docu¬ 
ments. 

§  402.7  Effect  of  acknowledgment  and 
filing  by  the  Office  of  Labor-Manage. 
ment  and  Welfare-Pension  Reports. 

Acknowledgment  by  the  Office  of 
Labor-Management  and  Welfare-Pm- 
sion  Reports  of  the  receipt  of  reports 
and  documents  submitted  for  filing  un-  ■ 
der  this  part,  is  intended  solely  to  In¬ 
form  the  sender  of  the  receipt  there^ 
by  the  Office,  and  neither  such  acknowl¬ 
edgment  nor  the  filing  of  such  reports 
and  documents  by  the  Office  constitutes 
express  or  implied  approval  thereof,  or 
in  any  manner  indicates  that  the  con¬ 
tent  of  any  such  report  or  document  ful¬ 
fills  the  reporting  or  other  requirements 
of  the  Act,  or  of  the  regulations  in  this 
chapter,  applicable  thereto. 

§  402.8  Personal  responsibility  of 
lories  of  reports. 

Each  individual  required  to  sign  any 
report  under  section  201(a)  of  the  Act 
and  under  this  part  shall  be  personally 
responsible  for  the  filing  of  such  report 
and  for  any  statement  contained  therein 
which  he  knows  to  be  false. 

• 

§  402.9  Maintenance  and  retention  of 
records. 

Every  person  required,  to  file  any  re¬ 
port  under  this  part  shall  maintain  rec¬ 
ords  on  the  matters  required  to  be 
reported  which  will  provide  in  suffldent 
detail  the  necessary  basic  information 
and  data  from  which  the  dociiments  filed 
with  the  Office  of  Labor-Management 
and  Welfare-Pension  Reports  mpy  be 
verified,  explained  or  clarified,  and 
checked  for  accuracy  and  completeness, 
and  shall  include  vouchers,  worksheets, 
receipts,  and  applicable  resolutions,  and 
shall  keep  such  records  available  for  ex¬ 
amination  for  a  period  of  not  less  than 
five  years  after  the  filing  of  the  docu¬ 
ments  based  on  the  information  which 
they  contsdn. 

§  402.10  Dissemination  and  Tcrificstign 
of  reports. 

Every  labor  organization  required  to 
submit  a  report  under  section  201(a)  of 
the  Act  and  under  this  part  shall  make 
available  to  all  its  members  the  informa¬ 
tion  required  to  be  contained  in  such 
report,  including  the  copy  of  the  con¬ 
stitution  and  bylaws  required  to  be  filed 
therewith,  and  every  such  labor  organi¬ 
zation  and  its  officers  shall  be  under  a 
duty  to  permit  such  member  for  just 
cause  to  examine  any  books,  records,  and 
accotmts  necessary  to  verify  such  report 
and  constitution  and  bylaws. 

§  402.11  Auorney-client  commonicatism 
exempted. 

Nothing  contained  in  this  part  shall  be 
construed  to  require  an  attorney  who 
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If  a  member  in  good  standing  of  the  bar  ports.  United  States  Department  of  within  90  days  after  the  terminatian  of 
of  any  State,  to  include  in  any  report  Labor,  Washington,  D.C^  20210,  within  such  trusteeship  on  behalf  of  the  sub- 
squired  to  be  filed  pursuant  to  the  pro-  90  das^  after  the  end  of  each  of  its  fiscal  ordinate  labor  organization  a  terminal 
yfglons  of  section^  201(a)  of  the  Act.  years,  a  financial  report  signed  by  its  financial  report,  and  one  copy,  with  the 
of  this  part,  any  information  which  president  and  treasurer,  or  correspond-  Director,  OfSce  of  Labor-Management 
was  lawfully  communicated  to  such  at-  ing  principal  officers,  together  with  a  and  Welfare-Pension  Reports,  at  the 
y^nxey  by  any  of  his  clients  in  the  course  true  copy  thereof.  place  aforesaid,  on  Form  LM-2  (Re- 

til  s  legitimate  attomey-(dient  relation-  (b)  Every  labor  organization  shall  vised)  and  in  conformance  with  the  re- 
gftip.  include  in  its  annual  financial  report  filed  quirements  of  this  part. 

Publication  of  renorta  re.  provided  in  paragraph  (a)  of  this  (C)  For  purposes  of  the  reports  re- 

section,  in  such  detail  as  may  be  neces-  quired  by  paragraphs  (a)  and  (b)  of 
.  1  accurately  to  disclose  its  financial  this  section,  the  period  covered  thereby 

inspection  ^d  examlim^  of  any  re-  condition  and  operations  for  its  preced-  shall  be  the  portion  of  the' labor  organl- 
port  or  other  document  fiira  u  req^ra  fng  fiscal  year  and  in  such  categories  as  zation’s  fiscal  year  ending  on  the  effec- 
by  this  part,  and  the  fumls^g  bj^e  prescribed  by  the  Labor-Management  tive  date  of  its  loss  of  reporting  identity, 
OiBce  of  Labor-Management  ^d  Wei-  services  Administrator  under  the  pro-  or  the  portion  of  the  subordinate  labor 
ftje-Pension  Reporte  of  c^les  thCTTOf  to  visions  of  this  part.  *he  information  organization’s  fiscal  year  ending  on  the 
sxjy  P®™2L  requiredby  section  201(b)  of  the  Act  and  effective  date  of  the  tmmination  of  trus- 

governed  by  9  2.4  of  this  title.  found  by  the  Labor-Management  Serv-  teeship  over  such  subordinate  labor  or- 

-  ices  Administrator  under  section  208  ganlzaUon,  as  the  case  may  be. 

thereof  to  be  necessary  in  such  report.  , 

(C)  If.  on  the  date  for  filing  the  an-  §  .  Personal  responsibility  of  signs- 

nual  financial  report  of  a  labor  organi-  tones  of  reports, 

zation  required  imder  section  201(b)  of  Each  individual  required  to  sign  a 
the  Act  and  this  section,  such  labor  or-  report  under  section  201(b)  of  the  Act 
ganization  is  in  trusteeship,  the  labor  and  imder  this  part  shall  be  personal^ 
organization  which  has  assumed  trustee-  responsible  for  the  filing  of  such  report 
ship  over  such  labor  organizatiim  shall  and  for  any  statement  contained  therein 
file  such  report  as  provided  in  §  408.5  of  whitdi  he  knows  to  be  false. 

this  chapter.  g  403.7  Maintenance  and  retention  of 

§  403.3  Form  of  annual  financial  re-  records. 

port  detailed  report.  Every  person  required  to  file  any  rc- 

Every  labor  organization  shall,  except  port  under  t.hi«  part  shall  maintafTt  rec- 

as  expressly  provided  otherwise  in  this  <jrds  on  the  matters  required  to  be  re- 

403S  DiBsenUnation  and  verification  of  part,  file  an  annual  financial  report  as  ported  which  will. provide  In  sufficient 

AM  a '  Atto?nev-eiient  eommunieationii  m*.  required  by  f  403.2,  prepared  on  United  detail  the  necessary  basic  information 

empted.  "  State  Department  of  Labor  Form  LM-2  and  data  from  which  the  documents  filed 

40S.10  Publication  of  reports  reqtdred  by  (Revised) ,  “Labor  Organization  Annual  with  the  Office  of  Labor-Management 

this  part.  '  Report,’*  in  the  detail  required  by  ttie  and  Welfare-Pension  Reports  may  be 

Acttositt:  ii  408.1  to  403.10  issued  under  ,  explained  or  clarifl^,  and 

ases.  aoi,  308,  801,  73  sut.  634,  539,  680;  30  (Jonstituting  a  part  inereoi.  checked  for  accuracy  and  completeness, 

UB.C.  481,  488,  461;  Secretary's  Order  No.  g  403.4  Simplified  annual  report  form  and  shall  include  vouchers,  worksheets, 
U-»  (38  PJt.  9173)  and  Secretary's  Order  for  smaller  labor  organizations.  receipts,  and  applicable  resolutions,  and 

No.  28-S3  (28  PJi.  9173) .  not  in  records  available  for  ex- 

§  403.1  Fiscal  year  for  reporu  requb-ed  ship  has  gross  annual  receipts  totalling  amination  for  a  ^  *^?*fS*d**^ 

kvikUnart.  oiuj/,  ***»  *»*^«“*  °  flve  yesTS  after  the  filing  of  d(x:u- 

Dyinispan.  jggs  than  $30,000  for  Its  fiscal  year, 

j  .  ..  »  ments  based  on  the  information  which 

(a)  As  used  in  this  part,  unless  other-  it  may  elect,  subject  to  revocation  of  the  thev  contain 

wise  defined,  the  term  “fiscal  year”  privileges  as  provided  in  secticm  208  of  ^ 

nytyna  the  calendar  year  or  other  period  the  Act,  to  file  the  annual  financial  re-  §  403.8  Dissemination  and  verificatiosi 
of  12  consecutive  calendar  months,  on  port  csffied  for  in  section  201(b)  of  the  ofr^iorts. 
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PART  404— LABOR  ORGANIZATION 
OFFICERS  AND  EMPLOYEES  RE¬ 
PORT 

See. 

404.1  De&nltlona. 

404.2  Animal  report. 

404A  Form  ot  annual  report. 

404.4  Special  report. 

404A  Attorney-client  communicatione  ex¬ 
empted. 

404.6  Pereonal  reepondblUty  of  eignatorlee 

of  reporta. 

404.7  Maintenance  and  retention  of  records. 

404.8  Publication  ot  reports  required  by  this 

part. 

Attthobxtt:  ii  404.1  to  404.8  Issued  under 
secs.  202,  208,  78  Stat.  626,  520;  20  U.8.O.  482, 
438;  Secretary’s  Order  No.  24-68  (28  P.B. 
0172),  and  Secretary’s  Order  No.  25-68  (28 
FJEt.  0173). 

§  404.1  Definitions. 

As  used  in  this  part  the  term: 

(a)  (1)  “Fiscal  year”  means  the  cal¬ 
endar  year  or  other  period  of  12  consecu¬ 
tive  calendar  months,  on  the  basis  of 
which  financial  accounts  of  the  labor 
organization  officer  or  employee  are  kept. 
Where  a  labor  organization  officer  or  em¬ 
ployee  designates  a  new  fiscal  year  period 
prior  to  the  expiration  of  a  previously 
established  fiscal  year  period,  the  result¬ 
ant  period  of  less  than  12  consecutive 
calendar  months,  and  thereafter  the 
newly  established  fiscal  year,  shaU  in 
that  order  constitute  the  fiscal  year  for 
purposes  of  the  reports  required  to  be 
filed  by  section  202(a)  of  the  Act  and 
the  regulations  in  this  part. 

(2)  A  labor  organization  officer  or  em¬ 
ployee  who  is  subject  to  section  202(a) 
of  the  Act  for  only  a  portion  of  his 
fiscal  year  because  the  labor  organiza¬ 
tion  officer  or  employee  first  becomes  sub¬ 
ject  to  the  Act  during  such  fiscal  year, 
may  consider  such  portion  as  the  entire 
fiscal  year  in  making  this  report  imder 
this  part. 

(b)  “Labor  organization  officer” 
means  any  constitutional  officer,  any 
person  authorized  to  perform  the  func¬ 
tions  of  president,  vice  president,  secre¬ 
tary.  treasurer,  or  other  executive  func¬ 
tions  of  a  labor  organization,  and  any 
member  of  its  executive  board  or  similar 
governing  body. 

(c)  “Labor  organization  employee” 
means  any  individual  (other  than  an 
individual  performing  exclusively  cus¬ 
todial  or  clerical  services)  employed  by 
a  labor  organization. 

(d)  “Employer”  means  any  employer 
or  any  group  or  association  of  employers 
engaged  in  an  industry  affecting  cmn- 
merce,  (1)  which  is,  with  respect  to  em¬ 
ployees  engaged  in  an  indust^  affecting 
ccxnmerce.  an  employer  within  the 
meaning  of  any  law  of  the  United  States 
relating  to  the  emplojonent  of  any  em¬ 
ployees  or  (2)  which  may  deal  with  any 
labor  organization  concerning  griev¬ 
ance,  labor  disputes,  wages,  rates  of 
pay.  hours  of  empldsrment,  or  conditions 
of  work,  and  includes  any  person  acting 
directly  or  indirectly  as  an  employer  or 
as  an  agent  of  an  ^ployer  in  relation 
to  an  onployee  but  does  not  include  the 
United  States  or  any  corporation  wholly 
owned  by  the  Government  c/l  the  United 
States  or  any  State  or  political  subdivi¬ 
sion  thereof. 


§  404.2  Annual  report. 

Every  labor  organizatkm  officer  and 
onployee  who  in  apy  fiscal  year  has  been 
involved  in  transactions  of  the  type  de¬ 
scribed  iu  section  202(a)  of  the  Act.  or 
who  holds  or  has  held  any  interest  in 
an  employer  or  a  business  of  the  type 
referred  to  therein,  or  who  has  received 
any  payments  of  the  type  referred  to  in 
that  section,  or  who  holds  or  has  held 
an  interest  in  or  derived  inccune  or  eco¬ 
nomic  benefit  with  monetary  value  from 
a  business  any  part  of  which  consists  of 
dealing  with  a  trust  in  which  his  labor 
organization  is  interested,  or  whose 
spouse  or  minor  child  has  be^  involved 
in  such  traiisactions,  holds  or  has  held 
any  such  interests,  or  has  received  such 
payments,  is  required  to  file  with  the 
Director,  Office  of  Labor-Management 
and  Welfare-Pension  Reports,  United 
States  Department  of  Labor,  Washing¬ 
ton.  D.C.,  20210,  within  90  days  after  the 
end  of  his  fiscal  year,  a  signed  report 
containing  the  detailed  information  re¬ 
quired  therein  by  section  202(a)  of  the 
Act,  and  found  by  the  Labor-Manage¬ 
ment  Services  Administrator  under  sec¬ 
tion  208  thereof  to  be  necessary  in  such 
report. 

§  404.3  Form  of  annual  report. 

On  and  after  the  effective  date  of  this 
section,  every  labor  organization  officer 
and  employee  required  to  file  an  annual 
«report  under  §  404.2  shall  file  such  re¬ 
port  on  United  States  Department  of 
Labor  Form  LM-30  entitled  “Labor  Or¬ 
ganization  Officer  and  Employee  Re¬ 
port,”  together  with  a  true  copy  thereof, 
in  the  detail  required  by  the  instructions 
accompan3ring  such  form  and  constitut¬ 
ing  a  part  thereof. 

§  404.4  Special  report. 

In  addition  to  the  report  on  Form 
LM-30.  the  Director,  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports,  may  require  from  imlon  officers 
and  employees  subject  to  the  Act  the 
submission  of  special  reports  of  pertinent 
information  including,  but  npt  neces¬ 
sarily  confined  to.  reports  with  respect 
to  matters  referred  to  in  items  (ii)  and 
(iv)  of  the  instructions  relating  to 
Part  A  of  the  form  and  itons  (ii)  and 
(iil)  of  the  Instructions  relating  to  Part 
C  of  the  form. 

§  404.5  Attorney-client  communications 
exempted. 

Nothing  contained  in  this  part  shall  be 
construed  to  require  an  attorney  who  is 
a  member  in  good  standing  of  the  bar 
of  any  State,  to  include  in  any  report  re¬ 
quired  to  be  filed  pursuant  to  ^e  pro¬ 
visions  of  section  202(a)  of  the  Act  and 
of  this  part  any  information  which  was 
lawfully  communicated  to  such  attorney 
by  any  of  his  clients  in  the  course  Of  a 
legitimate  attorney-client  relationship. 

§  404.6  Personal  responsibility  of  signa¬ 
tories  of  reports. 

Every  labor  organization  officer  or  em¬ 
ployee  required  to  file  a  report  under 
section  202(a)  of  the  Act  and  under  this 
part  shall  be  personally  responsible  for 
the  filing  of  such  report  and  for  any 
statement  contained  therein  which  he 
knows  to  be  false. 


§  404.7  ^  Maintenance  and  retention  «( 
records. 

.Every  person  required  to  file  any  re. 
port  under  this  part  sl^all  maintain  ree- 
ords  on  the  matters  required  to  be 
reported  which,will  provide  in  suffleient 
detail  the  necessary  basic  information 
and  data  from  which  the  documents  filed 
with  the  Office  of  Labor-Management 

and  Welfare-Pension  Reports  may  be 
verified,  explained  or  clarified,  and 
checked  for  accuracy  and  completenem 
and  shall  include  vouchers,  work^u^ 
receipts,  and  applicable  resolutions,  and 
shall  keep  such  records  available  for  ex- 
amination  for  a  period  of  not  less  than 
five  years  after  the  filing  of  the  docu¬ 
ments  based  on  the  Information  which 
they  contain. 

§  404.8  Publication  of  reports  reipiired 
by  this  part. 

Inspection  and  examination  of  any  re¬ 
port  or  other  document  filed  as  required 
by  this  part,  and  the  furnishing  the 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports  of  copies  thereof  to 
any  person  requesting  them,  shall  gor- 
efned  by  S  2.4  of  this  title. 


PART  405--EMPLOYER  REPORTS 


Sec. 

405.1 

Definitions. 

405.2 

Annual  report. 

405.3 

Form  of  annual  report. 

406.4 

Terminal  report. 

406.6 

Special  reports. 

406.6 

Exceptions  frmu  the  filing  reauire- 
ments  of  f  406A. 

405.7 

Relation  of  section  8(c)  of  the  Na¬ 
tional  Labor  Relations  Act,  m 
amended,  to  the  reporting  require, 
ments  of  I  405A. 

405.8 

Personal  responsibility  of  signatoriM 
of  reports. 

405.9 

Maintenance  and  retention  of 
records. 

405.10 

Publication  of  reports  required  In 
this  part. 

Authokitt:  if  406.1  to  406.10  issued  luMkc- 
secs.  203,  208,  78  Stat.  626,  620;  29  U.8:0. 4SS, 
438;  Secretaiy’s  Order  No.  24-68  (88  FA. 
0172)  and  Secretary’s  Order  No.  25-68  (28  PA. 
0173). 

§  405.1  Definitions. 

As  used  in  this  part  the  term: 

(a)  (1)  “Fiscal  year”  means  the  cakn-. 
dar  year  or  other  period  of  12  consecvtittre 
calendar  months,  on  the  basis  of  which 
financial  accounts  are  kept  by  an  em¬ 
ployer.  Where  an  employer  designates 
a  new  fiscal  year  period  prior  to  the  ex¬ 
piration  of  a  previously  established  fiscal 
year  period,  the  resultant  period  of  less 
than  12  consecutive  calendar  months, 
and  thereafter  the  newly  established  fis¬ 
cal  year,  shall  in  that  order  constitute 
the  fiscal  year  for  purposes  of  the  r^rts 
required  to  be  filed  by  section  203(a)  of 
the  Act  and  of  the  regulations  in  this 
part. 

(2)  An  employer  who  is  subject  to  sec¬ 
tion  203(a)  of  the  Act  for  only  a  portion 
of  his  fiscal  year  because  the  date  of  en¬ 
actment  of  the  Act  (September  14, 19St) 
occurred  during  such  fiscal  year  or  be¬ 
cause  the  employer  otherwise  first  be¬ 
comes  subject  to  the  Act  during  such 
fisckl  year,  may  consider  such  portion  as 
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M  entire  fiscal  year  in  mating  hla  re-  Management  and  Welfare-Pension  Re-  and  for  any  statemmt  contained  therein 
ggrt  wider  this  part.  ports,  may  require  f rcxn  employers  sub-  which  he  knows  to  be  false. 

(b)  “Corresponding  prlnchial  offieers**  Ject  to  the  Act  the  submission  of  ^?ecial  «  ^i-  o  tw  j  ^  ^  « 

Include  any  person  or  persons  per-  reports  on  pertinent  Information,  Includ-  ®  ^  ™ 

fopnlnt  or  anthorised  to  perform  pain-  ing  but  not  necessarily  confined  to  re- 

ftgtX  executive  functions  corresponding  ports  with  respect  to  specifically  iden-  Every  person  required  to  file  any  re- 
tQ  those  of  president  and  treasurer,  of  tified  perinormf>i  on  the  matters  referred  Port  under  this  part  shall  maintain 
wnployer  engaged  in  whole  or  in  to  in  the  second  box  in  Part  B  of  Form  records  on  the  matters  required  to  be 

^  in  the  performance  of  the  activities  LM-IO.  r^;)orted  which  will  provide  in  sufficient 

j!l;rU)edinsectlon203(a>  of  theAct.  o  mm  ^  »  t.  detail  the  necessary  basic  information 

_  §405.6  Exeepti<m  the  fihng  re-  data  from  which  the  documente 

J  405.2  Annual  report,  qunrementa  of  §  405.2.  Ajed  with  the  Office  Of  Labor-Manage- 

gyeiy  ^ployer  who  in  any  fiscal  year  Nothing  contained  in  this  part  shall  ment  and  Welfare-Pension  Reports  may 
made  any  payment,  loan,  promise,  be  construed  to  require:  be  verified,  explained  or  clarified,  and 

mffmrrt  arrangement  or  expenditure  (a)  An  enu)loyer  to  file  a  report  unless  checked  for  accuracy  smd  complet^ess, 
the  kind  described  and  required  by  said  employer  has  made  an  expenditure,  and  shall  include  vouchers,  worksheets, 
i^gtion  203(a)  of  the  Act  to  be  reported,  payment,  loan,  agreement,  or  arrange-  receipts,  and  iq;>plicable  resolutions,  and 
as  prescribed  by  the  regt^tions  ment  of  the  Jdnd  described  in  section  shall  keep  such  records  available  for  ex- 
{pthto  part,  file  with  the  Director,  Office  203(a)  of  the  Act;  amination  for  a  p^od  of  not  less  than 

of  Lsbor-Idanagwnent  and  Welfare-Pen-  (b)  Amy  employer  to  file  a  report  cov-  five  years  after  the  filing  of  the  docu- 
lioD  Reports.  United  States  Department  ering  the  services  of  any  person  by  rea-  ments  based  on  the  Infmmiation  which 
of  Labor.  Washington.  D.C..  20210,  with-  son  of  his  (1)  giving  or  agreeing  to  give  they  contain. 

to  90  daj^  after  the  end  of  each  of  its  advice  to  such  employer  or  (2)  represent-  o  ■  --  -  -  ♦  -  ■ 

Seal  years,  a  report  signed  by  its  presl-  ing  or  agreeing  to  represent  such  em-  §  ^  required 

A(nt  and  treasurer,  or  corresponding  ployer  before  any  coiut,  administrative  ^  ^  ^  < 

gi^chial  officers,  together  with  a  true  agency,  or  tribunal  of  arbitration  or  (3)  In«>ectl(m  and  examination  of  any  re- 

(0OK  ffiereof ,  containing  the  detailed  in-  engagi^  or  agreeing  to  engage  in  c<d-  other  dociunent  filed  as  required 

fjiwitinn  required  therein  by  section  lectlve  bargaining  on  behalf  of  such  em-  part,  and  the  furnishing  by  the 

3IS(s)  of  the  Act  and  found  by  the  ployer  with  respect  to  wages,  hours,  or  Offlo©  ot  lAlwr-Management  and  Wel- 
fjbtf-lbuiagement  Services  Adminlstra-  other  terms  or  conditionis  of  emplosnnent  .lare-Penslon  Reports  of  copies  thereof  to 
torindcr  section  208  thereof  to  be  neces-  or  the  negotiation  of  ah  agreement  or  ^ 

mrrn  In  such  report.  any  Question  arising  thereunder:  governed  by  |  2.4  of  this  title. 


PART  406— REPORTING  BY  LABOR 
RELATIONS  CONSULTANTS  AND 
OTHER  PERSONS,  CERTAIN  AGREE¬ 
MENTS  WITH  EMPLOYERS 

Sec. 

406.1  Definitions. 

406 J  Agreement  and  aetlTities  report. 

406 A  Receipts  and  disburaeinenta  report. 

408.4  Terminal  report. 

406.0  Persons  excepted  from  filing  reports. 

406.6  Relation  of  section  8(c)  of  tbs  Ra¬ 

tional  Labor  Relations  Act  to  this 
part. 

406.7  Personal  responsibility  of  slgnatorlea 

of  rei>ort8. 

406 A  Maintenance  and  retention  of  records. 
406A  Publication  of  reports  required  by 
this  part. 

AUTBORirr:  11406.1  to  406.9  Issued  under 
sees.  203,  207,  206.  78  Stat,  526,  628;  28  V  A.C. 
488.  487,  436;  Sccreiairy*s  Order  Rb.  24-68  (28 
FJL  0173),  and  Secretary’s  Order  No.  26^ 
(28  FJEL  9173). 

§  406.1  Definitions. 

As  used  in  this  part,  the  term; 

(a>  “Corresponding  principal  officers’* 
means  any  person  or  persmis  perform¬ 
ing  or  authOTized  to  p^orm,  principal 
executive  functions  corresponding  to 
those  of  president  and  treasurer  of  any 
entity  migaged  in  whole  or  in  part  in  the 
performance  of  the  activities  described 
in  sectiem  203(b)  of  the  Labor-Manage¬ 
ment  ^Reporting  and  Ihsclosure  Act 
of  1959. 

(b)  (1)  “Fiscal  year”  means  the  calen¬ 
dar  year  or  other  period  of  12  consecu¬ 
tive  calendar  months,  on  the  basis  of 
which  financial  accounts  are  kept  by  a 
person.  Where  a  person  designated  a 
new  fiscal  year  prior  to  the  expiration  of 
a  prevloosly  established  fiscal  year  pe¬ 
riod,  the  resultant  period  of  less  than  12 
consecutive  calendar  months,  and  there¬ 
after  the  newly  established  fiscal  year, 
shall  in  that  ordek  constitute  the  fiscal 
years. 
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(2)  A  person  who  is  subject  to  section 
203(b)  of  the  Act  for  only  a  portion  of 
his  fiscal  year  because  the  date  of  en¬ 
actment  of  the  Act  (September  14. 1959) 
occurred  during  such  fiscal  year  or  be¬ 
cause  such  person  otherwise  first  be¬ 
comes  subject  to  the  Act  during  such 
fiscal  year;  may  consider  such  portion 
as  the  entire  fiscal  year  in  making  his 
report  imder  this  part. 

(c)  “Undertake"  means  not  only  the 
performing  of  activities,  but  also  the 
agreeing  to  perform  them  or  to  have 
them  performed. 

(d)  “A  direct  or  indirect  party  to  an 
agreement  or  arrangement"  includes 
persons  who  have  secured  the  services 
of  another  or  of  others  in  connection 
with  an  agreement  or  arrangement  of 
the  tsrpe  referred  to  in  I  406.2  as  well  as 
persons  who  have  imdertaken  activities 
at  the  behest  of  another  or  of  others 
with  knowledge  or  reason  to  believe  that 
they  are  undertaken  as  a  result  of  an 
agreement  or  arrangement  between  an 
employer  and  any  other  person,  except 
bona  fide  regular  officers,  supervisors  or 
employees  of  their  employer  to  the  ex¬ 
tent  to  which  they  undertook  to  perform 
services  as  such  bona  fide  regular  officers, 
supervisors  or  employees  of  their  em¬ 
ployer. 

§  406.2  Agreement  and  activities  report. 

(a)  Every  person  who  as  a  direct  or 
indirect  party  to  any  agreement  or  ar¬ 
rangement  with  an  employer  undertakes, 
pursuant  to  such  agreement  or  arrange¬ 
ment,  any  activities  where  an  object 
thereof  is,  directly  or  Indirectly,  (1)  to 
persuade  employees  to  exercise  or  not 
to  exercise,  or  persuade  employees  as  to 
the  manner  of  exercising,  the  right  to 
organise  and  '  bargain  ooUectively 
through  representatives  of  their  own 
choosing;  or,  (2)  to  supply  an  employer 
with  information  concerning  the  activi¬ 
ties  of  employees  or  a  labor  organization 
in  connection  with  a  labor  dispute  in¬ 
volving  such  employer,  except  informa¬ 
tion  for  use  solely  in  conjunction  with 
an  administrative  or  arUtnd  proceeding 
or  a  criminal  or  civil  judicial  proceed¬ 
ing;  shall,  as  prescribed  by  the  regula¬ 
tions  in  this  part,  file  a  report  with  the 
Director,  Office  of  Labor-Management 
and  Welfare-Pension  RQx>rt8,  United 
States  Department  of  Labor,  Washing¬ 
ton,  D.C.,  20210,  and  one  copy  thereof, 
on  POrm  LM-20*  entitled  “Agreement 
and  Activities  Report  (re<iuired  of  per¬ 
sons,  including  labor  relations  consult¬ 
ants  and  other  individuals  and  organi¬ 
zations)  "  in  the  detail  required  by  such 
form  and  the  instructions  accompanying 
such  form  and  constituting  a  part  there¬ 
of.  The  report  shall  be  filed  within  30 
days  after  entering  into  an  agreement  or 
arrangement  of  the  tsrpe  described  in  this 
section.  If  there  Is  any  change  in  the 
information  reported  (other  than  that 
required  by  Item  C,  10,  (c)  of  the  Form) , 
it  must  be  filed  in.a  report  clearly  marked 
“Amended  Report"  within  80  days  of  the 
change. 

(b)  The  report  shall  be  signed  by  the 
president  and  treasurer  or  corresponding 
principal  officers  of  the^porttng  person. 
If  the  report  is  filed  bgr  an  individual  in 
his  own  behalf,  it  need  <miy  bear  his 
signature. 


§  406.3  Receipts  and  disborsemenU  re* 
port. 

(a)  Every  person  who,  as  a  direct  or 
indirect  party  to  any  agreement  or  ar¬ 
rangement.  undertakes  any  activities  of 
the  type  described  in  8  4062  pursuant  to 
such,  agreement  or  arrangement  and 
who,'  as  a  result  of  such  agreement  or 
arrangement  made  or  received  any  pay¬ 
ment  during  his  fiscal  year,  shall,  as 
prescribed  by  the  regulations  in  this  part, 
file  a  report  and  one  copy  thereof,  with 
the  said  Director,  Office  of  Labor-Man¬ 
agement  and  Welfare-Pension  Reports, 
on  Form  LM-21  ^  entitled  “Receipts  and 
Disbursements  Report  (required  of  per¬ 
sons,  including  labor  relations  consul¬ 
tants,  other  individuals  and  organiza¬ 
tions)",  in  the  detail  required  by  such 
form  and  the  instructions  accompansring 
such  form  and  constituting  a  part 
thereof.  The  report  shall  be  filed  within 
90  days  after  the  end  of  such  person’s 
fiscal  3rear  during  which  pasrments  were 
mcule  or  received  as  a  result  of  such  an 
agreement  or  arrangement. 

(b)  The  report  shall  be  signed  by  the 
president  and  treasurer  or  correspond¬ 
ing  princip^  officers  of  the  reporting 
person.  If  the  report  is  filed  by  an  in¬ 
dividual  in  his  own  behalf,  it  need  only 
bear  his  signature. 

§  406.4  Terminal  report. 

(a)  Every  person  required  to  file  a  re¬ 
port  pursuant  to  the  provisions  of  this 
part  who  during  his  firoal  year  loses  his 
identity  as  a  reporting  entity  through 
merger,  consolidation,  dissolution,  or 
otherwise  shall  within  30  dasrs  of  the 
effective  date  thereof  or  of  the  effective 
date  of  thig  section,  whichever  is  later, 
file  a  terminal  report,  and  one  copy 
thereof,  with  the  said  Director,  Office  of 
Labor-Management  and  Welfare-Pen¬ 
sion  Reports,  cm  Form  LM-21  signed  by 
the  president  and  treasurer  or  corre¬ 
sponding  principal  officers  Immediately 
prior  to  the  time  of  the  person’s  loss  of 
reporting  identic  (or  by  the  person  him¬ 
self  if  he  is  an  individual),  together 
with  a  statement  of  the  effective  date  of 
termination  or  loss  of  reporting  identity, 
and  if  the  latter,  the  name  and  mailing 
address  of  the  entity  into  which  the  per- 
sem  reporting  has  been  merged,  consoli¬ 
dated  or  otherwise  absorbed* 

(L)  For  purposes  of  the  report  re¬ 
ferred  to  in  paragraph  (a)  of  this  sec¬ 
tion.  the  period  covered  thereby  shall  be 
the  portion  of  the  reporting  person’s 
fiscal  year  ending  on  the  effective  date 
of  the  termination  or  loss  of  Identity. 

§  406.5  Persons  excepted  from  filing 
reports. 

Nothing  contained  in  this  part  shall 
be  construed  to  require: 

(a)  Any  person  to  file  a  report  under 
this  part  unless  he  was  a  direct  or  indi¬ 
rect  party  to  an  agreement  or  arrange¬ 
ment  of  the  kind  described  in  8  406.2; 

(b)  Any  person  to  file  a  report  cover¬ 
ing  the  services  of  such  person  by  reason 
of  his  (1)  giving  or  agreeing  to  give 
advice  to  an  employer;  or  (2)  reiHresent- 
ing  or  agreeing  to  represent  an  employer 
before  any  court,  administrative  agency. 


*  Filed  ss  pert  of  the  orlglnsl  document. 


or  tribunal  of  arUtration;  or  (3) 
gaging  or  agreeing  to  engage  in  coUeel 
tive  bargaining  on  behalf  of  an  employ^ 
with  respect  to  wages,  hours,  or  other 
terms  or  conditions  of  employment  or 
the  negotiation  of  an  agreement  or  an* 
question  arising  thereunder;  ^ 

(c)  Any  regular  officer,  or  employee  of 
an  employer  to  file  a  report  in  connee- 
tion  with  services  rendered  as  such  regn- 
lar  officer,  supervisor  or  employee  to  such 
employer; 

(d)  An  attorney  who  is  a  member  in 
good  standing  of  the  bar  of  any  State,  to 
include  in  any  report  required  to  be 
pursuant  to  the  provisions  of  this  part 
any  information  which  was  lawfully 
communicated  to  such  attorney  by  any  (tf 
his  clients  in  the  course  of  a  legitimate 
attorney-client  relationship. 

§  406.6  Relation  of  section  8(c)  of  tkc 
National  Labor  Relatkxu  Act  to  dib 
part. 

While  nothing  contained  in  section  203 
of  the  Act  shall  be  cons^ed  as  an 
amendment  to.  or  modification  of  the 
rights  protected  by,  section  8(c)  of  the 
National  Labor  Relations  Act,  as 
amended  (61  Stat.  142;  29  UJ3.C.  158 

(c)).  activities  protected  by  such  sec¬ 
tion  of  the  said  Act  are  not  for  that 
reason  exempted  from  the  reporting  re¬ 
quirements  of  this  part  and,  if  otherwise 
subject  to  such  reporting  requirenmnti, 
are  required  to  be  reported.  Omi- 
sequent^,  information  requii^  to  be 
included  in  Forms  LM-20  and  21  must 
be  reported  regsudless  of  whether  that 
information  r^tes  to  activities  idiieh 
are  protected  by  section  8(c)  oi  the 
National  Labor  Relations  Act,  as 
amended. 

§  406.7  Personal  responsibility  of  sigBa* 
lories  of  reports. 

Each  individual  required  to  file  a  re¬ 
port  under  this  peurt  shall  be  personsQy 
responsible  for  the  filing  of  such  rqxxt 
and  for  any  statement  contained  therein 
which  he  knows  to  be  false. 

§  406.8  Maintenance  and  retentioB  sf 
records. 

Every  person  required  to  file  any  re¬ 
port  under  this  part  shall  maintain  rec¬ 
ords  on  the  matters  required  to  be  re¬ 
ported  which  will  provide  in  suffldent 
detail  the  necessary  basic  information 
imd  data  from  which  the  documents  filed 
with  the  Office  of  Labor-Management 
and  Welfare-Pension  Reports  may  be 
verified,  explained  or  clarified,  and 
checked  for  accuracy  4uid  completeness, 
and  shall  include  vouchers,  woriuheets, 
receipts  and  sqiplicable  resolutions,  and 
shall  keep  such  records  avtdlable  for  a- 
■  sunination  for  a  period  of  not  less  than 
five  years  after  the  filing  of  the  docu¬ 
ments  based  on  the  information  which 
they  contaiiL 

§  406.9  PuMication  of  reports  reqairsd 
by  this  part. 

Inflection  euid  examination  of  any 
rfx>rt  or  other  document  filed  m  le- 
qUhed  by  this  part,  and  the  fumiahlnf 
by  the  Office  of  Labor-Management  and 
Welfare-Pension  Reports  of  copies  there¬ 
of  to  imy  person  requesting  them,  sbaD 
be  governed  by  8  2.4  of  this  title. 
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part  408— LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

8^' 

Definitions. 

408 j  Initial  trusteeship  report. 

4083  Form  ot  initial  report. 

400.4  Semiannual  trusteeship  report. 

408  8  Annual  financial  report. 

408.6  Amendments  to  the  Labor  Organiza¬ 

tion  Information  Report  filed  by 
or  on  behalf  of  the  subordinate 
labor  organization. 

408.7  Terminal  trusteeship  financial  re¬ 

port. 

408«  Terminal  trusteeship  information 
report.  ^ 

408.9  Personal  responsibility  of  signatories 

of  reports. 

408.10  Maintenance  and  retention  of  rec¬ 

ords. 

408.11  Dissemination  and  ▼erificatlon  of  re¬ 

ports. 

408.12  Publication  of  repmis  required  by 

this  part. 

Acthoritt:  if  408.1  to  408.12  issued  under 
0C8.  208.  SOI.  73  Stat.  620.  630;  20  UR.O.  438. 
481;  Secreta^’s  Order  No.  24-63  (28  FJl. 
9172),  and  Secretary^  Order  No.  20-63  (28 
FB.0173). 

{408.1  Definitions. 

(8)  ‘‘Corresponding  principal  officers" 
g^^dl  include  any  person  or  persons  per¬ 
forming  or  authorized  to  perform  princi¬ 
pal  executive  functions  corresponding  to 
those  of  president  and  treasurer,  of  any 
labor  organization  which  has  assumed  or 
imposed  a  trusteeship  over  a  labor  orga- 
niaation  within  the  meaning  of  section 
301(a)  of  the  Labor-Management  Re¬ 
porting  and  Disclosure  Act  of  1959. 

(b)  “Trusteeship"  means  any  receiver¬ 
ship,  trusteeship,  or  other  method  of 
supcarision  or  control  whereby  a  labor 
organization  suspends  the  autonomy 
otherwise  available  to  a  subordinate  body 
under  its  constitution  or  bylaws. 

(c)  “Policy  determining  body”  means 
any  body  which  is  convened  by  the  par- 
mt  labor  organization  or  other  labor  or- 
pnization  which  is  composed  of  dele¬ 
gates  from  labor  organizations  and 
irhich  formulates  policy  on  such  matters 
u  wages,  hours,  or  other  conditions  of 
employment  or  recommends  or  takes  any 
action  in  the  name  of  the  participating 
li^  organizations.  Such  a  bo^  in- 
dodes.  for  example,  a  district  council, 
area  conference  or  joint  board. 

{  408.2  Initial  Trusteeship  report. 

Every  labor  organization  which  has  or 
aanimes  trusteeship  over  any  subordi¬ 
nate  labor  organization  shall  file  with 
the  Director,  Office  of  Labor-Manage¬ 
ment  and  Welfare-Pension  Reports, 
United  States  Department  of  LaJl)or, 
Washington,  D.C.,  20210,  within  30  days 
after  the  imposition  of  any  such  trustee. 
Alp,  a  trusteeship  report,  pursuant  to 
1 408.3,  together  with  a  true  copy  thereof, 
signed  by  its  president  and  treasurer, 
or  corresponding  principal  officers,  as 
well  as  by  the  trustees  of  such  subordi¬ 
nate  labor  organization. 

{  408.3  Form  of  initial  report. 

On  and  after  the  effective  date  of 
this  section,  every  Isdaor  organization 
itquired  to  file  an  Initial  report  under 
1408.2  shall  file  such  report  on  United 
States  Department  of  Labor  Form  LM-IS 
aittUed  “Trusteeship  Report"  In  the 
*  No.  260— Pt.  n 2 


detail  required  by  the  instructions  ac- 
cmnpanying  such  form  and  constituting 
a  psurt  thereof.  The  Stsdement  of  As¬ 
sets  and  Liabilities  of  Form  LM-2  (Re¬ 
vised)  ,  Labor  Organization  Annustl  Re¬ 
port,  issued  pursuant  to  Part  403  this 
chapter  shall  be  utilized  by  the  labor 
organization  assuming  the  trusteeship  in 
the  msmner  set  fort^  in  Form  LM-15, 
and  the  instructions  accompan3ring  that 
form,  to  report  the  financial  condition 
of  the  subordinate  labor  organization  as 
of  the  time  the  trusteeship  was  imposed. 

§  408.4  Semiannual  trusteeship  report. 

Every  labor  organization  required  to 
file  an  initial  report  imder  {  408.2  shall 
thereafter  during  the  continuance  of 
trusteeship  over  the  subordinate  labor 
organization,  file  with  the  said  Office  of 
Labor-Management  and  Welfare-Pen¬ 
sion  Reports  semiannually,  and  not  later 
than  six  months  after  the  due  date  of  the 
initial  trusteeship  report,  a  semiannual 
trusteeship  report  on  Form  LM-15  con¬ 
taining  the  information  required  by  that 
form  except  for  the  information  required 
by  Item  10  thereof  relating  to  the  finan¬ 
cial ’condition  of  the  subordinate  orga¬ 
nization  as  of  the  time  trusteeship  was 
assumed  over  it.  If  in  answer  to  Item  9 
of  Form  LM-15.  there  was  (a)  a  con¬ 
vention  or  other  policy  determining  body 
to  which  the  subordinate  organization 
sent  delegates  or  would  have  sent  dele¬ 
gates  if  not  in  trusteeship  or  (b)  an 
election  of  officers  of  the  labor  organiza¬ 
tion  assuming  trusteeship.  Form  LM-15A 
should  be  used  to  report  the  required 
information  with  respect  thereto. 

§  408.5  Annual  financial  report. 

During  the  continuance  of  a  trustee¬ 
ship,  the  labor  organization  which' has 
assumed  trusteeship  over  a  subordinate 
labor  organization,  shall  file  with  the 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports  on  behalf  of  the 
subordinate  labor  organization  the  an¬ 
nual  financial  report  required  by  Part 
403  of  this  chapter,  signed  by  the  presi¬ 
dent  and  treasurer  or  corresponding 
principal  officers  of  the  labor  organiza¬ 
tion  which  has  assumed  such  trusteeship, 
and  the  trustees  of  the  subordinate  labor 
organization  on  Form  LM-2  (Revised), 
together  with  one  true  copy  thereof. 

§  408.6  AmendmenU  to  the  Labor  Or¬ 
ganization  Information  Report  filed 
by  or  on  behalf  of  the  subordinate 
labor  organization. 

During  the  continuance  of  a  thistee- 
ship,  the  labor  organization  which  has 
assumed  trusteeship  over  a  subordinate 
labor  organization,  shall  file  with  the 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports  on  behalf  of  the 
subordinate  labor  organization  any 
change  in  the  information  required  by 
Part  402  of  this  chapter  by  furnishing 
the  information  called  for  in  Items  13, 
14,  15.  Schedule  8,  and  where  necessary. 
Item  18  of  Form  LM-2  (Revised),  to¬ 
gether  with  one  true  copy  thereof  at  the 
same  time  it  files  the  annual  financial 
report  referred  to  in  {  408.5.  Where  the 
trustee  is  the  principal  executive  officer 
of  the  subordinate  labor  organization,  he 
shall  sign  the  report  as  the  officer  cor¬ 
responding  to  the  president.  If  the  sub¬ 


ordinate  labor  organization  has  no 
treasurer  or  corresponding  principal  of¬ 
ficer.  the  report  shall  so  state  and  shall 
in  that  case  be  signed  only  by  the  trustee. 

If  there  is  more  than  one  trustee,  sdl 

shaU  sign  the  report. 

# 

§  408.7  Terminal  trusteeship  financial 
report. 

Each  labor  organization  which  has 
assumed  trusteeship  over  a  subordinate 
labor  organization  shall  file  within  90 
days  after  the  termination  of  such  trust¬ 
eeship  on  behalf  of  the  subordinate 
labor  organization  a  terminal  financial 
report,  and  one  copy,  with  the  Director, 
Office  of  Labor-Mimagement  and  Wel¬ 
fare  Pension  Reports,  at  the  place  afore¬ 
said,  on  Form  LM-2  (Revised)  and  in 
conformance  with  the  requirements  of 
Part  403  of  this  chapter. 

§  408.8  Terminal  trusteeship  informa¬ 
tion  report. 

There  shall  be  filed  at  the  same  time 
that  the  terminal  trusteeship  financial 
report  is  filed  a  terminal  trusteeship 
information  report  on  Form  LM-16  con¬ 
taining  the  details  set  forth  in  the  in¬ 
structions  accompanying  such  form  and 
constituting  a  part  thereof.  Where  a 
Form  LM-16  is  filed,  it  is  not  necessary 
that  Items  13,  14,  and  15  of  Form  LM-2 
(Revised) ,  filed  pursuant  to  {  408.7  be 
answered.  If  in  answer  to  Item  6  of 
Form  LM-16,  there  was  (a)  a  convention 
or  other  policy  determining  body  to 
which  the  subordinate  organization  sent 
delegates  or  would  have  sent  delegates 
if  not  in  trusteeship  or  (b)  an  election 
of  officers  of  the  labor  organization  as- 
smning  trusteeship.  Form  LM-15A 
should  be  used  to  report  the  required 
information  with  respect  thereto. 

§  408.9  Personal  responsibility  of  signa. 
tories  of  reports. 

Each  Individual  required  to  sign  a  re¬ 
port  imder  this  part  shaU  be  p«:sonally 
responsible  for  the  filing  of  such  report 
and  for  any  statement  contained  therein 
which  he  knows  to  be  false. 

§  408.10  MaintenaiKe  and  retention  of 
records. 

Every  person  required  to  file  any  re¬ 
port  undOT  this  part  shaU  maintain  rec¬ 
ords  on  the  matters  required  to  be  re¬ 
ported  which  wiU  provide  in  sufficient 
detaU  the  necessary  basic  information 
and  data  from  which  the  documents  filed 
with  the  Office  of  Labor-Management 
and  Welfare-Pension  Reports  may  be 
verified,  explained  or  clarified,  and 
checked  for  accuracy  and  completeness, 
and  ShaU  include  vouchers,  worksheets, 
receipts,  and  appUcable  resolutions,  and 
shaU  keep  such  records  available  for  ex¬ 
amination  for  a  period  of  not  less  than 
five  years  after  the  filing  of  the  docu¬ 
ments  based  on  the  information  which 
they  contain. 

§  408.11  Dissemination  and  verification 
-  of  reports. 

Every  labor  organization  required  to 
submit  a  report  shaU  make  avaUable  the 
information  required  to  be  contained  in 
such  report  to  aU  of  its  members,  and 
every  such  labor  organization  and  its  of¬ 
ficers  shaU  be  under  a  duty  to  permit 
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such  member  for  Just  cause  to  examine 
any  books,  records,  and  accounts  neces¬ 
sary  to  verify  such  r^;>ort. 

S  408.12  Poblicatioii  of  reports  required 
by  this  pert. 

Inspection  and  examination  of  any 
report  or  other  document  filed  as  re¬ 
quired  by  this  part,  and  the  furnishing 
by  the  Office  of  Labor-Management  and 
Welfare-Pension  Reports  of  copies  there¬ 
of  to  any  person  requesting  them,  shall 
be  govern^  by  8  2.4  of  this  title. 


PART  451— LABOR  ORGANIZATIONS 
AS  DEFINED  IN  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

Sec. 

451 .1  Introductory  statement. 

451J2  General. 

451.3  Requirements  of  section  8(1). 

451.4  Labor  organizations  under  section 

S(J). 

451.5  **State  or  local  central  body.** 

451  Extrateiritarial  appllcatton. 

AuTHoarTT:  ii  451.1  to  451il  Issued  under 
secs.  8.  208.  401,  78  Stat.  520,  529,  682;  29 
UJB.C.  402.  488.  481;  Secretaryli  Order  No.  24- 
83  (28  9172),  and  Secretary’s  Order  No. 

25-88  (28FJt.9173). 

§  451.1  Introductory  statement. 

(a)  This  part  discusses  the  meaning 
and  scope  of  sections  3Ci)  and  3(j)  of  the 
Labor-Management  Reporting  and  Dis¬ 
closure  Act  of  1959^  (hereinafter  re¬ 
ferred  to  as  the  Act) .  These  provisions 
define  the  terms  “labor  organization’' 
and  “labor  organization  *  *  *  in  an  in¬ 
dustry  affecting  commerce”  for  pur¬ 
poses  of  the  Act.* 

(b)  The  Act  imposes  (m  labor  organi¬ 
zations  various  obligations  and  prohibi¬ 
tions  relating  generally,  among  other 
things,  to  the  reporting  of  Information 
and  election  and  removal  of  officers.  Re¬ 
quirements  are  also  imposed  on  the  offi¬ 
cers,  representatives,  and  employees  of 
labor  organizations.  In  addition,  cer¬ 
tain  rights  are  guaranteed  the  members 
thereof.  It  thus  becomes  a  matter  cff 
importance  to  determine  what  organi¬ 
zations  are  included  within  the  appli¬ 
cability  of  the  Act. 

(c)  The  provisions  of  the  Act,  other 
than  Title  I  and  amendments  to  other 
statutes  contained  in  section  505  and 
Title  Vn,  are  subject  to  tiie  general  in¬ 
vestigatory  authority  of  the  Director, 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports,  embodied  in  sec¬ 
tion  601,*  which  empowers  him  to  investi- 


*  73  stat.  620,  521,  29  UJS.C.  402. 

*  It  should  be  noted  that  the  definition  of 
the  term  ‘'labor  organization.”  as  well  as 
other  terms.  In  section  3  are  for  ptuposes  of 
those  portions  of  the  Act  incliided  in  Titles 
I.  n,  m.  IV,  V  (except  section  505)  and  VI. 
They  do  not  apply  to  Title  vn,  which  con¬ 
tains  amendments  of  the  National  Labor  Re¬ 
lations  Act.  as  amended,  nor  to  section  505 
of  Title  V,  which  amends  Section  302  (a), 
(b).  and  (c)  of  the  Labor  Management  Re¬ 
lations  Act,  1947.  as  amended.  The  terms 
used  in  Title  VH  and  Section  505  of  Title 
V  have  the  same  meaning  as  they  have  under 
the  National  Labor  Relations  Act,  as 
amended,  and  the  Labor  Management  Rela¬ 
tions  Act,  1947,  as  amended. 

•Sec.  601,  78  Stat.  589.  19  VJSX3.  621. 


gate  whenever  he  beeves  it  necessary  in 
order  to  determine  whether  any  person 
has  violated  or  is  about  to  vktete  such 
provisions.  The  correctness  of  an  in¬ 
terpretation  of  these  provisions  can  be 
determined  finally  and  authoritatively 
only  by  the  courts.  It  is  necessary,  how¬ 
ever.  for  the  Labor-Management  Serv¬ 
ices  Administrator  to  reach  informed 
conclusions  as  to  the  meaning  of  the 
law  to  enable  him  to  carry  out  his  stat¬ 
utory  duties  of  administration  and  en¬ 
forcement.  The  interpretations  of  the 
Labor-Management  Services  Adminis¬ 
trator  contained  in  this  part,  which  are 
issued  upon  the  advice  of  the  Solicitor 
of  Labor,  indicate  the  constructioil  of 
the  law  which  will  guide  him  in  perform¬ 
ing  his  duties  unless  and  until  he  is  di¬ 
rected  otherwise  by  authoritative  rulings 
of  the  courts  or  unless  and  until  he  sub¬ 
sequently  decides  that  a  prior  Inter¬ 
pretation  is  incorrect.  However,  the 
omission  to  discuss  a  particular  problem 
in  this  part,  or  in  interpretations  sup¬ 
plementing  it.  should  not  be  taken  to 
indicate  the  adoption  of  any  position  by 
the  Labor-Management  Services  Admin¬ 
istrator  with  respect  to  such  problem  or 
to  constitute  an  administrative  inter¬ 
pretation  or  practice.  Interpretations 
of  the  Labor-Management  Services  Ad¬ 
ministrator  with  respect  to  the  meaning 
of  the  terms  “labor  organization”  and 
“labor  organization  *  *  *  in  an  indus¬ 
try  affecting  commerce,”  as  used  in  the 
Act,  are  set  forth  in  this  part  to  provide 
those  affected  by  the  provisions  of  the 
Act  with  “a  practical  guide  *  *  *  as  to 
how  the  office  representing  the  public 
interest  in  its  enforcement  will  seek  to 
apply  it.”  ‘ 

(d)  To  the  extent  that  prior  opinions 
and  interpretations  relating  to  the 
meaning  of  “labor  organization”  and 
“labor  organization  *  *  *  in  an  indus¬ 
try  affecting  commerce”  are  inconslstoit 
or  in  conflict  with  the  principles  stated 
in  this  part,  they  are  hereby  rescinded 
and  withdrawn. 

§  451.2  GeneraL 

.A  “labor  organization”  under  the  Act 
must  qualify  under  section  3(1) .  It  must 
also  be  engaged  in  an  industry  affecting 
commeroe.  In  accordance  with  the 
broad  language  used  and  the  manifest 
congressional  intent,  the  language  will 
be  construed  broadly  to  Include  all  labor 
organizations  of  any  kind  other  than 
those  clearly  shown  to  be  outside  the 
scope  ^f  the  Act. 

§  451.3  RefpiiremenU  of  zection  3(i). 

(a)  Organizations  which  deal  with  em¬ 
ployers.  (1)  The  term  “labor  organiza¬ 
tion”  includes  “any  organization  of  any 
kind,  any  agency,  or  employee  repre¬ 
sentation  committee,  group,  association, 
or  plan  *  *  *  in  w^ch  employees  par¬ 
ticipate  and  which  exists  for  the  pur¬ 
pose.  in  whole  or  in  part,  of  dealing  with 
employers  concerning  grievances,  labor 
disputes,  wages,  rates  of  pay,  hours,  or 
other  terms  or  conditions  of  employ¬ 
ment,  *  *  *.”  The  quoted  language  is 
deemed  sufficiently  broad  to  enccunpass 
any  labor  organization  irrespective  of 
size  or  formal  attributes.  While  it  is 


•  Skidmore  v.  Swift  *  Oo.,  828  Ufl.  184, 188. 


necessary  for  employees  to  participste 
therein,  such  participating  employe^ 
need  not  necessarily  be  the  employees  of 
the  employer  with  whmn  the  organise, 
tion  deals.  In  determining  who  aie 
“employees”  for  purposes  of  this  pron- 
Sion,  resort  must  be  had  to  the  broad 
definition  of  “employee”  contained  in 
section  3(f)  of  the  Act.*  It  will  be  noted 
that  the  term  includes  employees  whose 
work  has  ceased  for  certain  specified 
reasons,  including  any  current  labor 
dispute. 

(2)  TO  come  within  the  quoted  lan¬ 
guage^  in  section  3(i)  the  organization 
must  exist  for  the  purpose,  in  whole  or  in 
part,  of  dealing  with  employers  concern¬ 
ing  grievances,  etc.  In  determining 
whether  a  given  organization 
wholly  or  partially  for  such  purpose,  con¬ 
sideration  will  be  given  not  only  to  for¬ 
mal  documents,  such  as  its  ccmstitution 
or  bylaws,  hut  the  actual  functions  and 
practices  of  the  organization  as  welL 
Thiis,  employee  committees  which  regn- 
larly  meet  with  management  to 
problems  of  mutual  interest  and  handle 
grievances  are  “labor  organizatiam" 
even  though  they  have  no  formal  organi¬ 
zational  structure.* 

(3)  Since  the  types  of  labor  organiza¬ 
tions  described  in  subparagraph  (2)  of 
this  paragraph  are  those  which  deal 
with  employers,  it  is  necessary  to  con¬ 
sider  the  definition  of  “mnployer”  con¬ 
tained  in  section  3(e)  of  the  Act  in 
determining  the  scope  of  the  language 
under  ccmsideratlon.*  The  term  “em¬ 
ployer”  is  broadly  defined  to  include  “any 
employer  or  any  group  or  association  of 
employers  engaged  in  an  industiy  affect¬ 
ing  commerce”  which  is  “an  employer 
within  the  meaning  of  any  law  (ff  ffie 
United  States  relating  to  the  employmeifi 
of  any  employees  *  *  Such  lavs 
would  include,  among  others,  the  Rail¬ 
way  Labor  Act,  as  amended,  the  Fair 
Labor  Standards  Act,  as  amended,  the 
Labor  Management  Relations  Act,  u 
amended,  and  the  Internal  Revenue 
Code.  The  fact  that  employers  may  be 
excluded  from  the  a]n>lication  of  any  of 


■Sec.  3(f)  reads:  “‘Employee’  meaiis  any 
Individual  employed  by  an  employw,  sod 
Includes  any  Individual  whose  work  bai 
ceased  as  a  consequence  of.  ot  In  conneetkm 
with,  any  current  labor  dispute  or  becatM 
of  any  unfair  labor  practice  or  because  of 
exclusimi  or  expulsion  from  a  labor  orp- 
nlzatlon  In  any  manner  cr  for  any  reason  in¬ 
consistent  with  the  requirements  of  tbh 
Act.” 

•  National  Labor  Relations  Board  v.  Cabot 
Carbon  Co..  360  UjS.  203. 

•Sec.  8(e)  reads:  “‘Employer’  means  any 
emi^oirer  or  any  group  or  assoclatlan  of 
employers  engaged  in  an  Industry  affecting 
commerce,  (1)  which  Is,  with  respect  to 
employees  engaged  In  an  Industry  affecting 
commerce,  an  employer  within  the  meaning 
of  any  law  of  the  United  States  relating  to 
the  employment  of  any  employees  or 
(2)  which  may  deal  with  any  labor  organi¬ 
zation  concerning  grievances,  labor  disputes, 
wages,  rates  of  pay,  hoius  of  employment, 
or  conditions  of  work,  and  Includes  any 
person  acting  directly  or  Indirectly  as  an 
employer  or  as  an  agent  of  an  emj^yer  In 
relation  to  an  employee  but  does  not  include 
the  United  States  or  any  corporation  ididly 
owned  by  the  Government  of  the  Unltsd 
States  or  any  State  or  political  subdlvtakn 
thereof.” 


December  27,  1962 
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tiie  foregoing  acts  would  not  preclude  included  In  this  category,*  although  ex-  times  known  as  system  boards  of  adjust¬ 
er  qualification  as  employers  for  pur-  pressly  excepted  frmn  the  election  pro-  ment,  general  grievmice  committees,  and 
of  this  Act.  For  example,  em-  visions  (rf  the  Act.**  general  committees  of  adjustment.  They 

of  agricultural  labor  who  are  (d)  Organizaiions  which  htroe  char-  are  to  be  distinguished  from  system 
^uded  from  the  application  of  the  tered  local  or  atibaidiary  bodies.  This  boards  of  adjustment  established  under 
^j9or  Management  Relations  Act.  as  category  includes  any  labor  organization  the  Railway  Labor  Act.  which  are  com- 
J^ded.  would  appear  to  be  employers  that  has  chartered  a  local  labor  orga-  posed  of  management  and  labor  mem- 
the  meaning  of  this  Act.  nization  or  subsidiary  body  which  is  bers.  These  joint  labor-management 

(4)  In  defining  “employer,"  section  within  either  of  the  categories  discussed  boards  are  not  included  within  the  defi- 
j(e)  expressly  excludes  the  “United  in  paragraph  (b)  or  (c)  of  this  section,  nition  of  a  labor  organization  under  the 
gtgtes  or  any  corporation  wholly  owned  Under  this  provision,  a  labor  organiza-  Act. 
by  the  Gtovemment  of  the  United  States  tion  not  otherwise  subject  to  the  Act, 
or  any  State  or  political  subdivision  such  as  one  composed  of  Government 
thereof.”  The  term  “political  subdivi-  employees,  would  appear  to  be  “engaged 
rfpn”  includes,  among  others,  counties  in  an  industry  affecting  commerce"  and, 

^  municipal  governments.  A  labor  therefore,  subject  to  the  Act  if  it  char- 
^iiggnization  composed  entirely  of  em-  ters  one  or  more  local  labor  organiza- 
j^ees  of  the  governmental  entitles  ex-  tions  which  deal  with  an  “employer"  as 
eluded  by  section  3(e)  would  not  be  a  defined  in  section  3(c).”  This  category 
jjbor  organization  for  the  purposes  of  includes,  among  others,  a  federation  of 
Ibe  Act.  However,  in  the  case  of  a  na-  national  or  international  organizations 
yonal  or  international  labor  organization  which  directly  charters  local  bodies.” 

pomposed  both  of  government  locals  and  -  . 

QO^Ig^mment  or  mixed  locals,  the 
pgient  organization  as  well  as  its  mixed 
non-govemment  locals  would  be 
•<]gl)or  organizations"  and  subject  to  the 
Act  In  such  case,  the  locals  which  are 
Qooposed  entirely  of  government  em- 
l^oyees  would  not  be  subject  to  the  Act. 
iltbough  elections  in  which  they  par¬ 
ticipate  for  national  officers  or  delegates 
,roukl  be  so  subject.' 

(b)  Organizations  which  may  or  may 
not  deal  with  employers.  Regardless  of 
idi^er  it  deals  with  employers  concem- 
iog  terms  and  conditions  of  emplosunent 
end  regardless  of  whether  it  is  composed 
of  employees,  any  conference,  general 
committee,  joint  or  system  board,  or  joint 
council  engaged  in  an  industry  affecting 
commerce  and  which  is  subordinate  to 
inztkmal  or  international  labor  organi- 
iitimi  is  a  “labor  organization"  for  pur¬ 
poses  of  the  Act.  Included  are  the  area 
conferences  and  the  joint  councils  of  the 
International  Brotherhood  of  Teamsters 
and  similar  units  of  other  national  and 
intemational  labor  organizations. 

1451.4  Labor  organizations  under  sec- 
tkm  3(j). 

(a)  General.  Section  3(j)  sets  forth 
flye  categories  of  labor  organizations 
which  “shall  be  deemed  to  be  engaged  in 
an  industry  affecting  commerce"  within 
the  meaning  of  the  Act.  Any  organiza- 
tkm  which  qualifies  under  section  3(i) 
and  falls  within  any  one  of  these  cate¬ 
gories  listed  in  section  3(j)  is  subject  to 
the  requirements  of  the  Act. 

(b)  Certified  employee  representa¬ 
tives.  This  category  Includes  all  organi¬ 
sations  certified  as  employee  representa- 
tiTes  under  the  Railway  Labor  Act,  as 
amended,  or  under  the  National  Labor 
Rdations  Act.  as  amended. 

(c)  Labor  organizations  recognized  or 
acting  as  employee  representatives 
fkough  not  certified.  This  category  in¬ 
cludes  local,  national,  or  intemational 
labor  orgsuilzations  which,  though  not 
formally  certified,  are  recognized  or  act¬ 
ing  as  the  representatives  of  employees 
of  an  employer  engaged  in  an  Industry 
affecting  commerce.  Federations,  such 
as  the  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations,  are 

'See  also.  1 452.3  of  this  chapter  which  dis- 
cmt»  the  election  provisions  of  the  Act. 


(3)  Joint  or  system  boards.  As  men¬ 
tioned  above,  in  connection  with  railroad 
labor  organizations  the  term  “general 
committee"  includes  system  beards. 
However,  as  used  here  the  term  has  a 
broader  meaning  and  includes,  among 
others,  boards  which  have  members  from 
more  than  one  labor  organization. 

(4)  Joint  councils.  A  joint  council  Is 
composed  of  locals  not  necessarily  of  the 
same  national  or  intemational  labor  or¬ 
ganization  located  in  a  particular  area, 
such  as  a  city  or  county.  These  bodies 
are  sometimes  called  j(^t  boards,  joint 
executive  boards,  joint  councils,  or  dis¬ 
trict  councils.  Included,  for  example, 
are  coimcils  of  building  and  construction 
trades  labor  organizations. 

“Su..  oHo«a  «„u..  bod..- 

come  aflSliated  with  the  chartering  The  definition  of-  “labor  organization" 
organization.  section  3(i)  and  the  examples  of  a 

(f )  Intermediate  bodies.  Included  in  labor  organization  deemed  to  be  engaged 
this  category  is  any  conference,  general  an  industry  affecting  commerce  in 
committee,  joixit  or  system  board,  or  Joint  section  3(j)(5)  both  except  from  the 
council,  subordinate  to  a  national  or  term  “labor  organization"  a  “State  or 
intemational  labor  organization,  which  local  central  body."  As  used  in  these 
includes  a  labor  organization  engaged  in  two  subsections,  it  is  apparent  that  Con¬ 
an  industry  affecting  commerce  within  gress  was  using  the  phrase  as  words  of 
the  categories  discussed  in  paragraphs  art.  In  trade  union  usage.  State  and 
(b) ,  (c) ,  (d)  and  (e)  of  this  section,  local  central  bodies  are  those  organiza- 
Excluded  from  this  definition,  however,  tions  which  are  now  charted  directly 
are  State  or  local  central  bodies.”  The  1^7  f4ie  American  Federation  of  Labor 
following  is  a  description  of  typical  inter-  and  Congress  of  Industrial  Organiza- 
mediate  bodies:  tions,  and  which  are  required  to  admit  to 

(1)  Conference.  A  conference  is  an  membership  all  local  unions  of  national 

organic  bo^  within  a  national  or  inter-  and  intemational  unions  and  organizing 
national  labor  organization  formed  on  a  committees  affiliated  with  that  federa- 
geographical  area,  trade  division,  em-  4ion  together  with  other  local  or  other 
ployer-wide  or  similar  basis  and  com-  subordinate  bodies  having  such  afifilia- 
posed  of  affiliate  locals  of  the  parent  tion.”  Pending  complete  merger  of  all 
national  or  Intemational  organization.  State  Federations  of  ^bor,  formerly  af- 
The  various  conferences  of  the  Interna-  filiated  with  the  American  Federation  of 
tional  Brotherhood  of  Teamsters,  for  Labor,  and  State  Industrial  Union  Coun¬ 
example.  are  in  this  category.  cils,  formerly  affiliated  with  the  Congress 

(2)  General  committees.  Typical  of  of  Industrial  Organizations,  the  State 
those  bodies  are  the  general  committees  ftnd  local  central  bodies  of  the  two  fed- 
of  the  railroad  labor  organizations.  The  erations  were  permitted  to  continue  to 
term  includes  any  subordinate  unit  of  a  exist  as  State  and  local  central  bodies 
national  railroad  labor  organization,  re-  representing  the  local  unions  or  organi- 
gardless  of  the  title  or  designation  of  zations  affiliated  with  each.  There  is 
such  unit,  which  under  the  constitution  no  counterpart  of  State  and  local  central 
and  bylaws  of  the  organization  of  which  bodies  subordinate  to  the  labor  organiza- 
it  is  a  unit,  is  authorized  to  represent  tions  representing  the  railway  workers 
that  organization  on  a  particular  rail-  ^  the  United  States.  State,  district,  or 
road  or  portion  thereof  in  negotiating  local  councils  of  national  or  intema- 
with  respect  to  wages  and  working  con-  tional  labor  organizatiojis  or  of  depart- 
ditlons.”  General  committees  are  some-  naents  of  the  AFL-^O,  such  as  the 
_  Building  and  Construction  Trades  De¬ 
partment.  are  not  included  in  the 
phrase  “State  or  local  central  body"  as 
used  in  sections  3  (i)*  and  (j) . 

§  451.6  Extraterritorial  application. 

(a)  It  is  not  the  purpose  of  the  Act 
to  impose  on  foreign  labor  organizations 


*See  National  Labor  Relatlona  Bocu'd  v. 
Highland  Park  Mfg.  Ck>.,  341  UA.  322.  See, 
also,  paragraph  (d)  of  this  section. 

>0  Act,  sec.  401(a) . 

»See  §  451.3(a). 

>*SeA.  also,  paragraph  (c)  of  this  section. 

*>For  discussion  of  State  and  local  central 
bodies  see  |  451.5. 

See  definition  of  term  “General  Com¬ 
mittee"  under  Railroad  Retirement  Act  In 
20CFR201.1(k). 


'■Article  XTV,  Constitution  of  the  AFL- 
CIO,  December  5, 1055. 
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any  regulation  of  the  activities  they 
carry  on  under  the  laws  of  the  countries 
in  which  they  are  dcuniciled  or  have  their 
principal  place  of  business.  The  ai^li- 
cability  of  the  Act  is  limited  to  the  ac« 
tivities  of  persons  or  organizations 
within  the  territorial  Jmlsdiction  of  the 
United  States.  The  foregoing  would  be 
applicable,  for  example,  to  Canadian 
locals  afSliated  with  international  labor 
organizations  organized  within  the 
United  StatM. 

(b)  On  the  other  hand,  labor  organi¬ 
zations  otherwise  subject  to  the  Act  are- 
not  relieved  of  the  requirements  im¬ 
posed  upon  them  with  respect  to  actions 
taken  by  them  in  the  United  States  or 
which  will  have  effect  in  Uie  United 
States,  by  virtue  of  the  fact  that  they 
have  foreign  members  or  afiUiates  that 
participate  In  these  actions.  For  ex¬ 
ample,  a  national  or  international  labor 
organization  which  conducts  its  required 
election  of  ofBcers  by  referendum  or  at 
a  convention  of  delegates  must  comply 
with  the  electicm  provisions  of  the  Act,^ 
even  though  m«nbers  of  foreign  locals 
participate  in  the  balloting,  or  delegates 
of  foreign  locals  participate  in  the  elec¬ 
tion  at  the  convention. 

(c)  Similarly,  the  provisions  of  the 
Act  with  respect  to  imi^tion  of  trustee¬ 
ships  ”  are  applicable  to  United  States 
national  or  international  labor  organi¬ 
zations  subject  to  this  Act  even  though 
the  action  of  the  United  States  organi¬ 
zation  is  taken  with  respect  to  a  foreign 
local. 


PART  452— GENERAL  STATEMENT 
CONCERNING  THE  ELECTION 
PROVISIONS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

Oknebai.  Considsrations 

8cc. 

463.1  Introductory  statement. 

463.3  Other  provisions  of  the  Act  affecting 

TlttelV. 

CovaasoB  or  Elbctzoic  Pbovibioms 

463A  Organizations  to  which  election  pro¬ 
visions  i^iply. 

463.4  Offices  that  must  be  filled  by  election. 

nmQTTBNCT  AMD  KINDS  OF  ELBCTIONS 

463A  Frequency  of  elections. 

453.6  Elections  which  must  be  held  by 

secret  ballot. 

Candidact  foa  Omca 

453.7  Persons  who  may  be  candidates  and 

hold  office. 

463 A  nomination  procedures. 

463A  Campaign  safeguards. 

Conduct  or  Elbctxons 

463.10  Persons  eligible  to  vote. 

463.11  General  election  safeguards. 

463.13  Secret  ballot  elections. 

463.18  Elections  at  conventions. 

463.14  Electlcms  of  officers  of  Intermediate 

bodies. 

Spbcxaz.  ENFcauncicaNT  Pbovisions 

453.15  Complaints  cif  members. 

453.10  Investigation  of  complaint  by  Direc¬ 
tor,  Office  of  Labor-Management 
and  Welfare-Pension  Reports,  and 
court  action  by  the  Secretary. 


See  I  463.13  of  this  chapter. 
»  See  Title  m  of  the  Act. 


Dsns  AND  SooPB  or  Application 

See. 

463.17  Effective  dates. 

463.18  AppUeatlon  of  other  laws. 

Authobitt:  II  453.1  to  463.18  Issued  under 
sees.  401,  403,  78  Stat.  683,  684,  30  UJBjC.  481, 
483,  Secretary’s  Order  No.  34-68  (38  FK. 
0173).  and  Secretary’s  Order  No.  35-68  (38 
F.B.  0173). 

Gxnxzal  Considxsatxons 
§  452.1  Introductory  statement. 

(a)  This  part  discusses  the  meaning 
and  scope  of  the  provisions  of  Title  IV  of 
the  Labor-Management  Reporting  and 
Disclosure  Act  ^  (hereinafter  referred  to 
as  the  Act) .  which  deal  with  the  election 
of  officers  of  labor  organizations. .  These 
provisions  require'  periodic  election  of 
union  officers,  and  prescribe  minimum 
standards  to  insure  that  such  elections 
will  be  fairly  conducted.  Although  there 
are  specific  requirements  in  the  title  re¬ 
garding  the  right  to  vote,  nominate  and 
run  for  office,  notice  of  elections,  secret 
ballots,  preservation  of  election  records, 
and  other  safeguards  to  insure  a  fair 
election,  the  Act  does  not  attempt  to 
prescribe  the  complete,  detailed  proce¬ 
dure  of  nomination  and  election  of  offi¬ 
cers  which  all  unions  must  follow. 
Elections  required  to  be  held  as  provided 
in  the  title  are  to  be  conducted  in 
accordance  with  the  constitution  and  by¬ 
laws  of  the  labor  oi*ganlzations  Insofar 
as  they  are  not  inconsistent  with  the 
provisions  of  the  Act. 

(b)  The  provisions  of  Title  IV  are 
subject  to  the  general  investigatory  au¬ 
thority  of  the  Director.  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports.  embodied  in  section  601  of  the  Act 
which  empowers  him  to  investigate 
whenever  he  believes  it  necessary  in  order 
to  determine  whether  any  person  has 
violated  or  is  about  to  violate  any  pro¬ 
visions  of  the  Act  (except  Title  I  or 
amendmrats  to  other  statutes  made  by 
section  505  or  Title  Vn) .  The  Secretary 
is  also  charged  wiUi  enforc^ent  of  the 
substantive  requirements  concerning 
election  of  officers,  upon  a  valid  com¬ 
plaint  by  a  member  that  a  violation  has 
occurred  and  has  not  been  remedied.* 
The  Labor-Management  Services  Ad¬ 
ministrator  may  issue  rules  and  regu¬ 
lations  relating  to  elections  which  the 
Federal  courts  may  direct  to  be  held 
under  his  supervision.*  Title  IV  also 
authorizes  the  issuance  of  rules  and 
regulations  prescribing  minimum  stand¬ 
ards  and  procedures  for  determining  the 
adequacy  of  removal  procedures'  in  the 
constitution  and  bylaws  of  local  labor 
organizations  and  provides  a  remedy  for 
the  enforcement  of  the  removal  provi¬ 
sions.*  However,  this  part  is  limited  to 
a  discussion  of  elections  and  related  pro¬ 
cedures.  The  r^oval  provisions  will  be 
treated  separately. 

(c)  Interpretations  of  the  Labor- 
Management  Services  Administrator 
with  respect  to  the  election  provisicms 
are  set  forth  in  this  part  to  provide  those 
affected  by  these  provisions  of  the  Act 


1 73  SUt.  532-036,  29  UJ3.0.  481-488. 

•  Act.  sec.  403(s) . 

•Act,  sec.  402(b). 

•Act.  sec.  401  (h)  and  (1),  and  see.  403. 


with  “a  practical  guide  *  *  *  as  to  ho« 
the  (dOce  representing  the  public  inter, 
est  in  its  enforcement  will  seek  to 
it.”  *  The  correctness  of  an  interp^^ 
tion  can  be  determined  finally  and  sq. 
thoritatively  only  by  the  courts,  it  l 
necessary,  however,  for  the  Labor-Um 
agement  Services  Administrator  to 
reach  informed  conclusions  as  to  the 
meaning  of  the  law  to  enable  him  to 
carry  out  his  statutory  duties  of  adnUa. 
istraMon  and  enforcement.  The  inter! 
pretations  of  the  Labor-Managemett 
Services  Administrator  contained  h 
this  part,  which  are  issued  upon  the  id. 
vice  of  the  Solicitor  of  Labor, 
the  construction  of  the  law  which  nill 
guide  him  in  performing  his  duties  unka 
and  until  he  is  directed  otherwise  bt 
authoritative  rulings  of  the  courts  w 
unless  and  until  he  subsequently 
that  a  prior  interpretation  is  inecneet 
However,  the  omission  to  discuss  a  par. 
tlcular  problem  in  this  part,  or  in  into! 
pretations  supplementing  it,  should  not 
be  takpn  to  indicate  the  adoption  of  iq« 
position  by  the  Labor-ManagemeDt 
Services  Administrator  with  req)ect  to 
such  problem  or  to  constitute  an  admin, 
istrative  interpretation  or  practice. 

^  (d)  To  the  extent  that  prior  (^jinkm 
and  interpretations  relating  to  the  ele^ 
tion  of  officers  of  labor  organlzatiom 
under  the  Act  are  inconsistent  or  in  cod. 
fiict  with  the  principles  stated  in  tbii 
part,  they  are  hereby  rescinded  and 
withdrawn. 

§  452.2  Other  provisions  of  the  Act  tf. 
fectingTidelV. 

(a)  The  provisions  of  Title  I.  “Bill 
of  Rights  of  Members  of  Labor  Organ¬ 
izations”  *  (particularly  section  in 
(a)  (1)  “Equal  Rights.”  section  101(a)(2) 
“Freedom  of  Speech  and  Assembly,”  and 
section  101(a)  (5)  "Safeguards  afaimt 
Improper  Disciplinary  Action”)  m 
related  to  the  rights  pertaining  to  eke- 
tions.  Direct  enforcement  of  TiUe  I 
rights,  as  such,  is  limited  to  ci?U  wit 
in  a  district  court  of  the  United  Stata 
by  the  person  whose  rights  l^ve  been 
infringed.*  The  exercise '  of  partienhr 
rights  of  members  is  subject  to  reaaoB- 
able  rules  and  regulations  of  the  labor 
organization’s  constitution  and  bylavi.' 
Title  I  also  requires  a  secret  baDot  vote, 
or  vote  by  delegates  at  a  regular  oomen- 
tion,  on  the  question  of  Increases  in  dw, 
initiation  fees  and  assessments.'  How¬ 
ever,  the  requirements  of  Title  IV  m 
not  directly  applicable  to  elections  under 
that  provision  of  Title  I. 

(b)  Tliere  are  other  provisions  of  Ok 
Act  which  have  a  direct  bearing  on  Title 
rv.  Among  the  safeguards  for  labOT  o^ 
ganizations  provided  in  Title  V  is  a  pro¬ 
hibition  against  the  holding  of  olQee  tv 
certain  classes  of  persons.**  This  provi¬ 
sion  makes  it  a  crime  for  any  person  will¬ 
fully  to  serve  as  an  officer  or  emplofK 
of  a  labor  organization  (other  than  es- 


•  Skidmore  v.  Swift  A  Co..  323  US.  IH IM. 

•  73  Stat.  622, 29  US.C.  411. 

f  But  the  Secretary  may  bring  suit  to  n- 
force  section  104. 

•Act.  see.  101(a)(1).  101(a)(2).  and 

101(b). 

•Act.  sec.  101(a)  (3). 

••Act,  sec.  504(a).  See  textatfootnotiE 
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AMlvely  as  a  clerical  or  custodial  em>  ployees,  the  parent  organization  and  its 
-jpyee)  within  five  years  after  convic-  mixed  and  non-government  locals  would 
or  imprisonment  for  the  commission  be  subject  to  the  election  requirements 
of  Q>ecified  offenses,  conspiracy  to  cmn-  of  the  Act.  The  requirements  would  not 
0iit  such  offenses,  or  violation  of  Titles  apply  to  locals  composed  entirely  of  gov- 
0  or  m  of  the  Act,  or  during  or  within  emment  employees,  except  with  respect 
five  years  after  termination  of  member-  to  the  election  of  officers  of  a  parent  or- 
5hip  in  the  Communist  Party.  It  is  like-  ganization  which  is  subject  to  those  re- 
a  crime  for  any  labor  organization  quirements  or  the  election  of  delegates 
or  officer  knowingly  to  permit  such  a  to  a  convention  of  such  parent  organi- 
person  to  serve  in  such  positions.  Per-  zation  or  to  an  intermediate  body  to 
subject  to  the  prohibition  applicable  which  the  requirements  apply.  This  is 
to  convicted  criminals  may  serve  if  their  in  accordance  with  the  general  princi- 
dtlzenship  rights  have  been  fully  re-  pies  discussed  in  §  451.3(a)  of  this 
stored  after  being  taken  away  by  reason  chapter. 

of  the  conviction,  or  if  the  Federal  Board  (c)  Although  the  application  of  the  Act 
of  Parole  determines  that  their  service  is  limited  to  the  activities  of  persons  and 
would  not  be  contrary  to  the  purposes  organizations  within  the  territorial  juris- 
of  the  Act.  diction  of  the  United  States,"  an  Inter- 

(c)  Section  609  "  which  prohibits  national  or  intermediate  body  is  not  ex- 
jgbor  organizations  or  their  officials  from  empted  from  the  requirements  of  the  Act 
disciplining  members  for  exercising  their  by  virtue  of  the  participation  of  its  for- 
rlgbts  under  the  Act,  and  section  610,"  eign  locals  or  foreign  membership  in  its 
jQgkinL'  it  a  crime  for  any  person  to  use  elections.  For  example,  votes  received 
or  threaten  force  or  violence  for  the  from  Canadian  members  in  referendiun 
purpose  of  interfering  with  or  prevent-  elections  held  by  an  international  body 
log  the  exercise  of  any  rights  protected  must  have  been  cast  under  procedures 
uprfor  the  Act,  apply  to  rights  relating  meeting  the  minimum  requirements  of 
to  the  election  of  officers  under  Title  IV.  the  Act,  and  Canadian  delegates  partici- 

pating  at  conventions  of  the  intema- 
CovERAGE  or  ELEcnoN  Provisions  tinnoi  KnHtr  hv 


See  f  451.6  of  this  chapter. 

**  See  i  452.5  for  a  discuBsioii  of  the  fre¬ 
quency  with  which  the  different  types  of 
labor  organizations  must  conduct  elections 
of  officers.  See  Part  451  of  this  chapter  for 
the  scope  of  the  term  “labor  organisation.’* 
”  Cf .  NLRB  V.  Coca-Cola  Bottling  Co.,  850 
UB.  964.  See  also.  Daily  Cong.  Bee.  5867, 
Sen..  Apr.  28, 1980. 


Act,  sec.  609. 

Act,  sec.  610. 

'For  the  scope  of  the  term  “labor  organi- 
lan,“  see  Part  451  of  this  chapter. 

Act,  sec.  3  (i)  and  (j).  See  1 401.8  of  this 


u  See,  for  exaxnplt,  S.  Kept.  187, 86th  Cong., 
1st  seas.,  p.  7. 

^  See  I  453.17  for  discussion  of  effective 
dates. 
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three  years  from  the  date  of  the  oflBcer’s 
election. 

§  452.6  Elections  which  must  be  held  by 
secret  ballot. 

(a)  The  elections  required  by  the  Act 
to  be  held  by  local  labor  organizations  ** 
must  be  conducted  by  such  orgsinizations 
by  secret  ballot  among  the  members  in 
good  standing.  National  and  interna¬ 
tional  labor  organizations  which  are  re¬ 
quired  to  hold  periodic  elections*^  may 
elect  their  officers  by  secret  ballot  among 
the  members  in  good  standing  or  at  a 
convention  of  delegates  chosen  by  secret 
ballot.  Intermediate  bodies,  such  as 
general  committees,  system  boards,  joint 
boards,  joint  counc^  or  conferences,  are 
authorized  to  hold  the  periodic  elections 
of  officers  required  of  them  either  by  se¬ 
cret  baUot  among  the  members  in  good 
standing  or  by  officers  representative  of 
such  members  who  have  been  elected  by 
secret  ballot. 

(b)  A  secret  ballot  must  be  taken  in 
an  election  required  by  the  Act  to  be 
held  by  a  local  labor  organization  even 
if  the  election  is  uncontested.  Simi¬ 
larly,  if  a  required  election  of  officers  of 
a  national  or  international  labor  orga¬ 
nization  or  of  an  intenhediate  body  is 
conducted  by  secret  ballot  among  the 
members  in  good  standing  (rather  than 
by  the  alternative  methods  provided  for 
such  organizations  by  the  Act) ,  a  secret 
ballot  vote  is  necessary  even  though  the 
office  is  uncontested. 

Candidacy  for  Office 

§  452.7  Persons  who  may  be  candidates 
and  hold  office. 

(a)  Section  401(e)  provides  that  in 
any  election  required  by  the  Act  which 
is  held  by  secret  ballot,  every  member 
in  good  standing,  except  as  mentioned 
below,  shall  be  eligible  to  be  a  candidate 
and  to  hold  office.  This  provision  is 
applicable  not  only  to  the  election  of 
officers  in  local  labor  organizations,  but 
also  applies  to  elections  held  by  secret 
bidlot  among  the  members  in  good 
standing  of  international  and  national 
labor  organizations  or  of  intermediate 
bodies,  even  though  the  Act  does  not 
require  elections  by  such  labor  organi¬ 
zations  to  be  by  secret  ballot.  The  eli¬ 
gibility  of  members  of  labor  organizations 
to  be  candidates  and  hold  office  in  such 
organizations  is  subject  only  to  the  pro¬ 
visions  of  section  504(a),*'  which  bars 
certain  individuals  from  holding  office 
in  labor  organizations,  and  to  reason¬ 
able  qualifications  uniformly  imposed. 


See  i  462.4  (OfBces  that  must  be  filled  by 
election). 

The  requirements  of  the  election  provi¬ 
sions  cX.  the  Act  are  not  applicable  to  federa¬ 
tions  of  national  car  international  lab<N' 
organisations  because  they  are  expressly 
excepted.  Act.  sec.  401(a) . 

**  Section  504(a)  of  t^  Act  reads;  “No 
person  who  is  (a:  has  been  a  member  of  the 
Communist  Party  or  who  has  been  convicted 
of,  ex'  served  any  part  of  a  prison  term 
resulting  from  his  conviction  of,  robbery, 
bribery,  extortion,  embezzlement,  grand  lar¬ 
ceny,  buglary,  arson,  violation  of  narcotics 
laws,  murder,  rape,  assault  with  Intent  to 
kill,  assaxUt  which  inflicts  grievotis  bodUy 
injury,  or  a  violation  of  title  n  or  m  of  this 
Act.  or  conspiracy  to  commit  any  such 
crimes,  shall  serve — 


(b)  The  question  of  whether  a  quali¬ 
fication  is  reasonable  is  a  matter  which 
is  not  susceptible  to  precise  definition 
and  in  the  last  analysis  will  be  deter¬ 
mined  by  the  courts.  Under  certain  cir¬ 
cumstances  a  prerequisite  for  such  can- 
didsicy  may  on  its  face  appear  to  be 
reasonable,  but  this  would  not  be  con¬ 
trolling  if,  as  a  matter  of  fact,  the  effect 
of  its  application  would  be  unrettson- 
able  and  inharmonious  with  the  intent 
of  the  Act’s  election  provisions.  For  ex¬ 
ample,  a  requirement  that  to  be  eligible 
to  be  a  candidate  for  office  an  individual 
must  have  been  a  “member  in  good 
standing”  for  a  prescribed  period  of 
time,  such  as  two  or  three  years,  would 
not  1^,  in  many  instances,  an  unreason¬ 
able  qualification.  However,  should  the 
actual  effect  of  such  qualification  in  a 
particular  case  be  to  disqualify  from 
holding  office  all  but  a  handful  of  the 
labor  organization’s  members,  its  rea¬ 
sonableness  would  be  subject  to  serious 
question. 

(c)  In  the  case  of  a  position  which  is 
representative  of  a  unit  defined  on  a 
geographic,  craft,  shift,  or  similar  basis, 
a  labor  organization  may  by  its  consti¬ 
tution  or  bylaws  limit  eligibilty  for  can¬ 
didacy  and  for  holding  office  to  members 
of  the  represented  unit.  For  example,  a 
national  or  international  labor  orga¬ 
nization  may  establish  regional  vice- 
presidencies  and  require  that  each  vice- 
president  be  a  member  of  his  respective 
region. 

§  452.8  Nomination  procedures. 

Subsection  401(e)  provides  that  in  any 
election  required  by  section  401,  which 
is  to  be  held  by  secret  ballot,  a  reasonable 
opportunity  shall  be  given  for  the  nomi- 


“(1)  As  an  officer,  director,  trustee,  mem¬ 
ber  of  any  executive  board  or  similar  gov¬ 
erning  body,  busineM  agent,  manager,  (x- 
ganizer,  or  other  employee  (other  than  as 
an  emifioyee  performing  exclusively  clerical 
or  custodial  duties)  of  any  labor  organiza¬ 
tion,  (X 

"(2)  As  a  labor  relations  consultant  to  a 
person  engaged  In  an  Industry  or  activity 
affecting  commMce,  or  as  an  cffiloMr,  director, 
agent,  or  employee  (other  than  as  an  em¬ 
ployee  performing  excluslv^y  clerical  or  cus¬ 
todial  duties)  ol  any  group  (x  association  of 
employers  dealing  with  any  Jabor  organiza¬ 
tion, 

during  or  for  five  years  after  the  termination 
of  his  membership  In  the  Communist  Party, 
or  for  five  years  after  such  conviction  or 
after  the  end  of  such  imprisonment,  unless 
prior  to  the  end  of  such  five-year  period.  In 
the  case  of  a  person  so  convicted  at  im¬ 
prisoned,  (A)  his  citizenship  rights,  having 
been  revoked  as  a  result  of  such  conviction, 
have  been  fully  restored,  at  (B)  the  Board 
of  Parole  of  the  United  States  Department 
of  Justice  determines  that  such  person’s 
service  in  any  capcuslty  referred  to  In  clause 
(1)  or  (2)  would  not  be  contrary  to  the  pur¬ 
poses  of  this  Act.  Prior  to  making  any  such 
determination  the  Bocurd  shall  hold  an  ad¬ 
ministrative  hearing  and  shall  give  notice 
of  such  proceeding  by  certified  mall  to  the 
State,  county,  and  Federal  prosecuting  of¬ 
ficials  In  the  Jurisdiction  or  jurisdictions  In 
which  such  person  was  convicted.  The 
Board’s  det^milnatlon  In  any  such  proceed¬ 
ing  shall  be  final.  No  labor  organization  or 
officer  thereof  shall  knowingly  permit  any 
person  to  assiune  or  h(^d  any  office  or  paid 
position  In  violation  of  this  subsection.'* 


nation  of  candidates.  To  meet  this  re¬ 
quirement,  the  labor  organization  must 
^ve  reasonable  notice  of  the  offices  to  be 
filled  by  the  election  and  of  the  time 
place,  and  proper  form  of  submittiiw 
nominations.  Such  notice  must  be  given 
in  a  manner  reasonably  calculated  to 
inform  all  members  in  good  standing 
and  in  sufficient  time  to  permit  such 
members  to  nominate  the  candidates  of 
their  choice.  Mailing  such  notice  to  the 
last  known  address  of  each  member 
within  a  reasonable  time  prior  to  the 
date  for  making  nominations  would  sat¬ 
isfy  this  requirement.  Labor  organiza. 
tions  may  use  other  means  of  giving 
notice,  in  accordance  with  the  provi¬ 
sions  of  their  constitution  and  bylaws 
insofar  as  they  are  not  inconsistent  with 
the  terms  of  the  Act.  as  by  timely  pub- 
lication  in  the  union  newspaper,  so  long 
as  the  method  used  Is  reasonably  calcu¬ 
lated  to  reach  all  members  and  actually 
provides  a  reasonable  opportunity  for 
nominations  to  be  made. 

(b)  The  Act  does  not  prescribe  par¬ 
ticular  forms  of  nomination  procedures 
It  requires  only  that  the  procedures  em¬ 
ployed  afford  reasonable  opportunity  for 
making  nominations  and  that  they  be 
in  accordance  with  the  provisions  of  the 
organization’s  constitution  and  bylaws 
insofar  as  they  are  not  inconsistent  with 
the  requirements  for  reasonable  oppor¬ 
tunity.  Whether  a  particular  procedure 
is  sufficient  to  satisfy  the  requirements 
of  the  Act  is  a  question  which  will  in 
each  case  depend  upon  the  particular 
facts.  While  a  particular  procedure  may 
not  on  its  face  violate  the  requirements 
of  the  Act,  its  application  in  a  givoi  in¬ 
stance  may  make  nomination  so  dlfflcult 
as  to  deny  reasonable  opportunity  to 
nominate. 

§  452.9  Campaign  safeguards. 

(a)  The  Act,  section  401  (c)  and  (g), 
imposes  upon  labor  organizations  and 
their  officers  a  number  of  duties  with 
respect  to  election  campaigns  for  the 
purpose  of  insuring  fair  electicms.  Na¬ 
tional.  international,  and  local  labor  or¬ 
ganizations  and  their  officers  are  under 
a  duty  to  comply  with  all  reasonable  re¬ 
quests  of  any  candidate  to  distribute  1^ 
mail  or  otherwise  at  the  candidate’s  ex¬ 
pense  campaign  literature  in  aid  of  his 
candidacy  to  all  membeis  in  good  stand¬ 
ing.  If  any  such  labor  organization  or 
its  officers  authorize  the  tUstribution  of 
campaign  literature  on  behalf  of  any 
candidate  or  for  such  labor  organizatkm 
itself  with  reference  to  an  election,  sim¬ 
ilar  distribution  at  the  request  of  any 
other  bona  fide  candidate  must  be  made 
by  the  labor  organization  and  its  ofScers 
with  equal  treatment  as  to  the  expense 
of  such  distribution.  Thus,  if  the  labor 
organization  or  its  officers  distribute  the 
campaign  literature  of  one  candidate  at 
the  candidate’s  expense,  any  other  bona 
fide  candidate  is  entitled  to  have  the 
labor  organization  or  its  officers  dis¬ 
tribute  the  candidate’s  campaign  litera¬ 
ture  at  his  expense.  If  the  distribution 
for  one  candidate  is  without  charge,  thoi 
the  distribution  for  other  bona  fide  can¬ 
didates  must  also  be  without  charge.” 

*  Daily  Cong.  Rec.,  86th  Congress,  1st  seal., 
pp.  6031-6032,  April  25.  1959. 
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ganization  If  no  other  official  is 
designated.® 

§  452.13  Ejection*  at  conventions. 

(a)  Elections  of  officers  of  national  or 
international  labor  organizations  may  be 
held  either  by  secret  ballot  of  the  mem¬ 
bers  or  at  conventions  of  delegates 
elected  by  secret  ballot.*  Where  the 
elections  of  such  officers  are  by  secret 
ballot  of  the  members,  all  of  the  require¬ 
ments  of  the  Act  relating  to  secret  ballot 
elections  must  be  complied  with. 
Whether  such  elections  are  conducted  in 
open  convention  or  by  direct  secret  ballot 
among  the  members,  the  convention  or 
the  secret  ballot,  as  the  case  may  be, 
must  be  conducted  in  accordance  with 
the  constitution  and  bylaws  of  the  labor 
organization,  insofar  as  they  are  not  in¬ 
consistent  with  the  election  requirements 
of  the  Act. 

(b)  So  long  as  officers  of  a  national  or 
international  labor  organization  are 
elected  “at  a  convention  of  delegates 
chosen  by  secret  ballot,”  and  in  accord¬ 
ance  with  provisions  of  the  constitution 
and  bylaws  which  are  consistent  with 
Title  IV  and  Title  I  of  the  Act,  the  man¬ 
ner  in  which  the  vote  of  the  delegates  is 
cast  is  not  subject  to  special  limitation^. 
There  is  no  prohibition  on  delegates  in 
a  convention  voting  by  proxy,  if  the  con¬ 
stitution  and  bylaws  permit. 

(c)  The  credentials  of  delegates,  and 
all  minutes  and  other  records  pertaining 
to  the  election  of  officers  at  conventions, 
must  be  preserved  for  one  year  by  the 
officials  designated  in  the  constitution 
and  bylaws  or  by  the  secretary  of  the  na¬ 
tional  or  international  labor  organiza¬ 
tion,  if  no  such  official  is  designated. 

§  452.14  Elections  of  officers  of  inter* 

mediate  bodies. 

(a)  Elections  of  officers  of  intermediate 
bodies  such  as  conferences,  general  com¬ 
mittees,  joint  or  system  boards  or  joint 
councils,  may  be  either  by  secret  ballot 
among  the  members  in  good  standing  of 
the  labor  organizations  which  are  repre¬ 
sented  in  such  intermediate  bodies  or  by 
the  officers  or  delegates  representing 
such  members.  The  officers  or  delegates 
who  represent  the  members  of  particu¬ 
lar  labor  organizations  in  the  election  of 
officers  of  intermediate  bodies  must  have 
been  elected  by  secret  ballot  of  their 
respective  memberships.  Officers  of 
labor  organizations  so  elected,  who  by 
virtue  of  election  to  office  are  also  dele¬ 
gates  to  such  intermediate  bodies,  would 
qualify  to  vote  in  the  election  of  officers 
of  the  intermediate  bodies  where  the 
constitution  and  bylaws  of  the  labor  or¬ 
ganizations  so  provide. 

(b)  The  elections  in  these  intermedi¬ 
ate  bodies  are  to  be  conducted  in  ac¬ 
cordance  with  the  constitution  and 
bylaws  of  such  organizations  insofar  as 
they  are  not  inconsistent  with  the  pro¬ 
visions  of  the  Title  IV  “  and  Title  I. 

Special  Enforcxicent  Provisions 
§  452.15  Complaints  of  members. 

(a)  Any  member  of  a  labor  organiza- 
,  tion  may  file  a  complaint  with  the  Direc- 


‘‘H.  Rept.  No.  114,  86th  Cong.,  1st  sess., 
p.34. 

*See  Dally  Cong.  Rec.  86th  Cong.,  Ist  sess., 
pp.  6031-6032,  April  25.  1959. 

"Act,  sec.  401(e). 

"Act,  sec.  101(a)(5)  prohibits  the  expul¬ 
sion  or  suspension  of  members  without  a 
hearing  upon  specific  written  charges  and 
after  reasonable  time  for  preparation  of  de¬ 
fense,  except  for  non-pa3rment  of  dues. 

•Act,  sec.  3(0). 

•Act,  sec.  101(a)(1). 


•  Act,  sec.  3  (k). 

•i\ct,  sec.  401(e). 

**Act,  sec.  401(e).  See  also  S.  Rept.  187, 
86th  Cong.,  1st  sess.,  p.  47;  Dally  Cong.  Rec., 
p.  13682,  Aug.  8,  1969,  and  p.  A6573,  luly  29, 
1959. 


“Act, sec.  401(a). 
•Act.  sec.  402(a)  (2) 
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tor,  Of&ce  of  Jjabor-Management  and 
Welfare-Pension  Reports,  alleging  that 
there  have  been  violations  of  require¬ 
ments  of  the  Act  concerning  the  elec¬ 
tion  of  officers,  delegates,  and  represent¬ 
atives  (including  violations  of  election 
provisiCHis  of  the  organization’s  consti¬ 
tution  and  bylaws  that  are  not  incon¬ 
sistent  with  the  Act).**  The  complaint 
may  not  be  filed  until  one  of  the  two 
following  conditions  has  been  met:  (1) 
The  member  must  have  exhausted  the 
remedies  available  to  him  under  the 
constitution  and  bylaws  of  the  organiza¬ 
tion  and  its  parent  body,  or  (2)  he  must 
have  invoked  such  remeffies  without  ob¬ 
taining  a  final  decision  within  three 
calendar  months  after  Invoking  them. 

(b)  If  the  member  obtains  an  luifa- 
vorable  final  decision  within  three 
calendar  months  after  invoking  his 
available  remedies,  he  must  file  his  com¬ 
plaint  within  (me  calendar  month  after 
obtaining  the  decision.  If  he  has  not* 
obtained  a  ^al  decision  within  three 
calendar  months,  he  has  the  option  of 
filing  his  complaint  or  of  waiting  until 
he  has  exhausted  the  available  remedies 
within  the  organization.  In  the  latter 
case,  if  the  final  decision  is  ultimately 
unfavorable,  he  will  have  one  month  in 
which  to  file  his  (XHnplaint. 

§  452.16  Investigation  of  complaint  by 
Director,  Office  of  Labor-Manage* 
ment  and  Welfare-Pension  Reports 
and  court  action  by  the  Secretary. 

(a)  The  Director,  Office  of  Labor-Man¬ 
agement  and  Welfare-Pension  Reports 
is  required  to  investigate  each  complaint 
of  a  violation  filed  in  accordance  with 
the  requir^ents  of  the  Act  and,  if  the 
Secretary  finds  probable  cause  to  believe 
that  a  violation  has  occurred  and 
has  not  been  remedied,  he  is  directed  to 
bring,  within  60  days  after  the  complaint 
has  been  filed,  a  civil  action  against  the 
labor  organization  in  a  Federal  district 
court.  In  any  such  acticm  brought  by 
the  Secretary  the  statute  provides  that 
if,  upon  a  preponderance  of  the  evidence 
after  a  trial  upon  the  merits,  the  court 
finds  (1)  that  an  election  has  not  been 
held  within  the  time  prescribed  by  the 
election  provisions  of  the  Act  or  (2)  that 
a  violation  of  these  provisions  “may  have 
affected  the  outcome  of  an  election”,  the 
court  shall  declare  the  election,  if  any. 
to  be  void  and  direct  the  conduct  of  an 
election  under  the  supervision  of  the 
Secretary  and.  so  far  as  is  lawful  and 
practicable,  in  conformity  with  the 
constitution  and  bylaws  of  the  labor 
organizaticm. 

(b)  Violations  of  tiie  election  pro¬ 
visions  of  the  Act  which  occurred  in  the 
conduct  of  elections  held  within  the  pre¬ 
scribed  time  are  not  grounds  for  setting 
aside  an  election  unless  they  “may  have 
affected  the  outc(xne.”  The  Secretary, 
therefore,  will  not  institute  court  pro¬ 
ceedings  upon  the  basis  of  a  complaint 
alleging  such  violations  unless  he  finds 
probable  cause  to  believe  that  they  “may 
have  affected  the  outcome  of  an 
election.” 

(c)  Elections  challenged  by  a  member 
are  presumed  valid  pending  a  final  deci¬ 
sion.  The  statute  provides  that  until 


*  Act,  sec.  402(a). 


such  time,  the  affairs  of  the  labor  organi¬ 
zation  shall  be  conducted  by  the  elected 
officers  or  in  such  other  manner  as  the 
union  constitution  and  bylaws  provide. 
However,  after  suit  is  filed  by  the  Secre¬ 
tary,  the  (X)urt  has  power  to  take  appro¬ 
priate  action  to  preserve  the  labor  or¬ 
ganization’s  assets. 

Dates  and  Scope  of  Application 
§452.17  Effective  dates. 

(a)  Section  404  states  when  the  elec¬ 
tion  provisions  of  the  Act  be(x>me  appli¬ 
cable.’*  In  the  case  of  labor  organiza¬ 
tions  whose  constitution  and  bylaws  can 
be  lawfully  modified  or  amended  by 
action  of  the  organization’s  “constitu¬ 
tional  officers  or  governing  body,”  the 
election  provisions  become  applicable  90 
days  after  the  enactment  of  the  statute 
(December  14.  1959) .  Where  the  modi¬ 
fication  of  the  constitution  and  bylaws 
of  a  local  labor  organization  requires 
action  by  the  membership  at  a  general 
meeting  or  by  referendum,  the  general 
membership  would  be  a  “governing  body” 
within  the  meaning  of  this  provision.  In 
the  cases  where  any  necessary  modifica¬ 
tion  of  the  constitution  and  bylaws  can 
be  made  only  by  a  constitutional  (X>n- 
vention  of  the  labor  organization,  the 
election  provisions  become  applicable 
not  later  than  the  next  constitutional 
convention  after  the  enactment  of  the 
statute,  or  one  year  after  the  enactment 
of  the  statute  whichever  is  sooner. 

(b)  The  statute  does  not  require  the 
calling  of  a  special  constitutional  con¬ 
vention  to  make  such  modifications. 
However,  if  no  convention  is  held  within 
the  one-year  period,  the  executive  board 
or  similar  governing  body  that  has  the 
power  to  act  for  the  labor  organization 
between  (^inventions  is  empowered  by 
the  statute  to  make  such  interim  con¬ 
stitutional  changes  as  are  necessary  to 
carry  out  the  provisions  of  Title  IV  of 
the  Act.  Any  election  held  thereafter 
would  have  to  comply  with  the  require¬ 
ments  of  the  Act. 

§  452.18  Application  of  other  laws. 

(a)  Section  403  *'  provides  that  no 
labor  organization  shaU  be  required  by 
law  to  conduct  elections  of  officers  with 
greater  frequency  or  in  a  different  form 
or  manner  than  is  required  by  its  own 
(^institution  or  bylaws,  except  as  other¬ 
wise  provided  by  the  election  provisions 
of  the  Act. 

(b)  The  remedy  **  provided  in  the  Act 
for  challenging  an  election  already  con¬ 
ducted  is  exclusive.*  However,  existing 
rights  and  rraiedies  to  enforce  the  con¬ 
stitutions  and  bylaws  of  such  organiza¬ 
tions  before  an  election  has  been  held 
are  unaffected  by  the  election  provi¬ 
sions.*  Section  603,*  which  applies  to 
the  entire  Act.  states  that  except  where 
explicitly  provided  to  the  contrary,  noth- 


*•  Act,  sec.  404. 

”  Act.jsec.  403. 

*•  Act.  sec.  402.  See  f  452.14. 

*  Act,  sec.  403.  See  Dally  Cong.  Rec.,  86th 
Cong.,  1st  sess.,  pp.  9115,  Jime  8.  1959,  pp. 
13017  and  13090,  Jdly  27,  1959.  H.  Rept.  No. 
741,  p.  17;  S.  Rept.  No.  187,  pp.  21-22,  101, 
104.  Hearings,  House  Comm,  (m  Educatl(m 
and  Labor,  86th  Cong.,  1st  sees.,  pt.  1,  p.  1611. 
♦•Act,  sec.  603. 


ing  in  the  Act  shall  take  away  any  right 
or  bar  any  remedy  of  any  union  member 
imder  other  Federal  law  or  law  of  any 
State. 


PART  453— GENERAL  STATEMENT 
CONCERNING  THE  BONDING  RE. 
QUIREMENTS  OF  THE  LABOR. 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

Introduction 

Sec. 

453.1  Scqpe  and  significance  of  this  part 

Criteria  for  Determining  Who  Must  Bi 
Bonded 

45321  Provisions  of  the  statute 
4532  Labor  organizations  within  the  cov¬ 
erage  of  section  502(a) . 

453.4  Trusts  (in  which  a  labor  organlsa. 

tlon  is  interested)  within  the  cov¬ 
erage  of  section  502(a) . 

453.5  Officers,  agents,  shop  stewards,  or 

other  representatives  os  empl(^eee 
of  a  labor  organization. 

453.6  Officers,  agents,  shop  stewards  or 

other  representatives  or  employees 
of  a  trust  in  which  a  labcH*  mgasi. 
zation  is  interested. 

453.7  “Funds  or  other  property”  (rf  a  labor 

organization  or  of  a  trust  in  which 
a  labo*  organization  is  interested. 

453.8  Personnel  who  “handle”  fimds  or 

other  property. 

463.9  “Handling”  of  funds  or  other  prop¬ 

erty  by  personnel  functioning  as  a 
governing  body. 

Scope  or  the  Bond 

453.10  The  statutory  provision. 

453.11  The  nature  of  the  “duties”  to  which 

the  bonding  requirement  r^tes. 

453.12  Required  coverage  of  the  bonds. 

Amount  or  Bonds 

453.13  The  statutory  provision. 

453.14  The  meaning  of  “funds”. 

453.15  The  meaning  of  fimds  handled  “dur¬ 

ing  the  preceding  fiscal  year”. 

453.16  Funds  handled  by  more  thAn  one 

person. 

453.17  Term  of  the  bond. 

Form  or  Bonds 

453.18  Bonds  “individual  or  schedule  in 

form.” 

453.19  Hie  designation  of  the  “Insured”  cm 

bonds. 

Qualuteo  Agents,  Brokers,  and  Suim 
Companies  ros  the  Placing  or  Bonds 

453.20  Cwporate  sureties  holding  grants  of 

authority  from  the  Secretary  of 
the  Treasury. 

453.21  Interests  held  in  agents,  brokers,  and 

surety  ocNnpaniee. 

Miscellaneous  Provisions 

45322  Prohibition  of  certain  activities  by 
unbonded  persons. 

453.23  Persons  becoming  subject  to  bonding 
requirements  during  fiscal  year. 
45324  Painnent  of  bonding  costs. 

453.25  Effective  date  of  the  bonding  re¬ 
quirement. 

Authoritt:  ii  453.1  to  45326  Issued  under 
sec.  502, 73  Stat.  636, 29  U.S.C.  502;  Secretary’s 
Order  No.  24-63  (28  F.R.  9172),  and  Secre¬ 
tary's  Order  No.  25-63  (28  FH.  9173). 

Introduction 

§  453.1  Scope  and  significance  of  this 
part. 

(a)  Functions  of  the  Department  of 
lAibor.  This  part  discusses  the  meaning 
and  scope  of  section  502  of  the  Lab(»r- 
Management  Reporting  and  Disclosure 
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Act  of  1959  *  (hereinafter  referred  to  as 
^e  Act) ,  which  requires  the  bonding  of 
certain  officials,  representatives,  and 
employees  of  labor  organizations  and  of 
trusts  in  which  labor  oai^ranizations  are 
mterested.  The  provisions  of  section  502 
are  subject  to  the  general  investigatory 
authority  of  the  Director,  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports,  embodied  in  section  601  of  the  Act 
which  empowers  him  to  investigate 
whenever  he  believes-  it  necessary  in 
o^er  to  determine  whether  any  person 
has  violated  or  is  about  to  violate  any 
provisions  of  the  Act  (except  Title  I  or 
amendments  to  other  statutes  made  by 
section  505  or  Title  VII) .  The  Depart¬ 
ment  of  Labor  is  also  authorized,  under 
the  general  provisions  of  section  607,  to 
forward  to  the  Attorney  General,  for 
appropriate  action,  any  evidence  of  vio¬ 
lations  of  section  502  developed  in  such 
investigations,  as  may  be  fotmd  to  war¬ 
rant  criminal  prosecution  under  the  Act 
or  other  Federal  law. 

(b)  Purpose  and  effect  of  interpreta¬ 
tions.  Interpretations  of  the  Labor- 
Management  Services  Administrator 
with  respect  to  the  bonding  provisions 
are  set  forth  in  this  part  to  provide  those 
affect^  by  these  provisions  of  the  Act 
with  “a  practical  guide  •  *  *  sis  to  how 
the  office  representing  the  public  inter¬ 
est  in  its  enforcement  will  seek  to  apply 
it”*  The  correctness  of  sm  interpreta¬ 
tion  esm  be  determined  finsilly  smd  au¬ 
thoritatively  only  by  the  courts.  It  is 
necessary,  however,  for  the  Labor-Man¬ 
agement  Services  Administrator  to  reach 
informed  conclusions  sus  to  the  mesining 
of  the  law  to  enshle  him  to  esurry  out  his 
statutory  duties  of  administration  and 
enforcement.  The  interpretations  of  the 
Labor-Management  Services  Adminis¬ 
trator  contained  in  this  part,  which  sure 
issued  upon  the  sidvice  of  the  Solicitor 
of  Labor,  indicate  the  construction  of  the 
law  which  will  guide  him  in  performing 
his  duties  unless  smd  until  he  is  directed 
otherwise  by  suithoritative  rulings  of  the 
courts  or  unless  smd  imtil  he  subsequent¬ 
ly  decides  that  a  prior  interpretation 
is  incorrect.  However,  the  omission  to 
discuss  a  psuticular  problem  in  this  psut, 
or  in  interpretations  supplementing  it, 
should  not  be  tsiken  to  indicate  the  stoop- 
Uon  of  smy  position  by  the  Labor-Msm- 
agement  Services  Administrator  with 
respect  to  such  problem  or  to  constitute 
an  administrative  interpretation  or 
practice. 

(c)  Earlier  interpretations  superseded. 
To  the  extent  that  prior  opinions  and 
interpretations  under  the  Act.  relating 
to  the  bonding  of  certain  officials,  rep¬ 
resentatives.  and  eixu)loyees  of  labor 
organizations  and  of  trusts  in  which 
labor  organizations  are  interested,  are 
inoonaistent  or  in  conflict  with  the  prin¬ 
ciples  stated  in  this  part,  they  are  hereby 
zeacinded  and  withdrawn. 

Criteria  for  Determxninc  Who  Must  Be 
Bonded 

§  453.2  Provisions  of  the  statute. 

(a)  Section  502(a)  requires  that — 

*»ery  officer,  agent,  shop  steward,  or  other 
ispresentative  or  employee 


*73  Stat.  536;  29  17J3.C.  602. 

‘Skidmore  v.  Swift  &  Co.,  823  UJ3.  184, 188. 
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of  any  labor  organization  (other  than  a  labor 
organization  whose  property -and  annual  fi¬ 
nancial  receipts  do  not  exceed  $6,000  In 
value),  <»'  of  a  trust  In  which  a  labta:  or¬ 
ganization  Is  Interested, 

who  handles  funds  or  other  property  thereof 
shall  be  bonded  for  the  faithfvil  discharge 
of  his  duties. 

(b)  This  section  sets  forth,  in  the 
above  language  and  in  its  further  pro¬ 
visions,  the  minimiun  requirem^its  re¬ 
garding  the  bonding  of  the  specified 
personnel.  There  is  no  provision  in  the 
Act  which  precludes  the  bonding  of  such 
personnel  in  amounts  exceeding  those 
specified  in  section  502(a).  Similarly, 
the  Act  contains  no  provision  precluding 
the  bonding  of  such  personnel  £U3  are  not 
required  to  be  bonded  by  this  section. 
Such  excess  coverage  may  be  in  any 
amount  and  in  any  form  otherwise  law¬ 
ful  and  acceptable  to  the  parties  to  such 
bonds. 

§  453.3  Labor  organizations  within  the 
coverage  of  section  502(a). 

Any  labor  organization  as  defined  in 
sections  3(i)  and  3(i)  of  the  Act*  is  a 
labor  organization  within  the  coverage  of 
section  502(a)  unless  its  property  and 
annual  financial  receipts  do  not  exceed 
$5,000  in  value.  The  determination  as 
to  whether  a  particular  labor  organiza¬ 
tion  is  excepted  from  the  application  of 
section  502(a)  is  to  be  made  at  the  be¬ 
ginning  of  each  of  its  fiscal  years  on  the 
basis  of  the  total  value  of  all  its  property 
at  the  beginning  o.:,  and  its  total  finan¬ 
cial  receipts  during,  the  preceding  fiscal 
year  of  the  organization. 

§  453.4  Trusts  (in  which  a  labor  organi¬ 
zation  is  interested)  within  the  cover¬ 
age  of  section  502(a). 

Section  3(1)  of  the  Act  defines  a  “trust 
in  which  a  labor  organization  is  inter¬ 
ested”  as: 

*  *  *  a  trust  or  other  fund  or  organization 
(1)  which  was  created  or  established  by  a 
labor  organization,  or  one  or  more  of  the 
trustees  or  one  or  more  members  of  the  gov¬ 
erning  body  of  which  is  selected  or  appointed 
by  a  labor  organization,  and  (2)  a  primary 
purpose  of  which  is  to  inovide  benefits  for 
the  members  of  such  labor  organization  or 
their  beneficiaries. 

Both  the*  language  and  the  legislative 
history  *  make  it  clear  that  this  definition 
covers  pension  funds,  health  and  welfare 
funds,  profit  sharing  funds,  vacation 
funds,  apprenticeship  and  training 
funds,  and  funds  or  trusts  of  a  similar 
nature  which  exist  for  the  purpose  of,  or 
have  as  a  primary  purpose,  the  providing 
of  the  benefits  specified  in  the  definition. 
This  is  so  regardless  of  whether  these 
trusts,  funds,  or  organizations  are  ad¬ 
ministered  solely  by  labor  organizations, 
or  jointly  by  labor  organizations  and  em¬ 
ployers,  or  by  a  corporate  trustee,  unless 
they  were  neither  created  or  established 
by  a  labor  organization  nor  have  any 
trustee  or  member  of  the  governing  body 
who  was  selected  or  appointed  by  a  labor 
organization. 


*  See  Part  461  of  this  diapter. 

•-Dally  CoBg.  Rec.,  pp.  6868-68,  Senate, 
April  23. 1969. 


§  453,5  Officers,  agents,  shop  stewards, 
or  other  representatives  or  employees 
of  a  labor  organization. 

With  reflect  to  labor  organizations, 
the  term  "officer,  agent,  shop  steward,  or 
other  representative”  is  defined  in  sec¬ 
tion  3(q)  of  the  Act  to  include  "elected 
officials  and  key  administrative  person¬ 
nel,  whether  elected  or  appointed  (such 
as  business  agents,  heads  of  departments 
or  major  units,  and  organizers  who  exer¬ 
cise  substantial  independent  author¬ 
ity)  ”.  Other  individuals  employed  by  a 
labor  organization,  including  salsuried 
non-supervisory  professional  staff,  sten¬ 
ographic,  and  service  personnel  are  "em¬ 
ployees”  and  must  be  bonded  if  they 
handle  *  funds  or  other  property  of  the 
labor  organization. 

§  '153.6  Officers,  agents,  shop  stewards 
or  other  representatives  or  employees 
of  a  trust  in  which  a  labor  organiza¬ 
tion  is  interested. 

(a)  Officers,  agents,  shop  stewards  or 
other  representatives.  While  the  defini¬ 
tion  of  the  collective  term  “Officer,  agent, 
shop  steward,  or  other  representative” 
in  section  3(q)  of  the  Act  is  expressly 
applicable  only  “when  used  with  respect 
to  a  labor  organization”,  the  use  of  this 
term  in  connection  with  trusts  in  which 
a  labor  organization  is  interested  makes 
it  clear  that,  in  that  connection,  it  refers 
to  personnel  of  such  trusts  in  positions 
similar  to  those  enumerated  in  the  defi¬ 
nition.  Thus,  the  term  covers  trustees 
and  key  administrative  personnel  of 
trusts,  such  as  the  administrator  of  a 
trust,  heads  of  departments  or  major 
units,  and  persons  in  similar  positions. 
It  covers  such  personnel,  including  trus¬ 
tees,  regardless  of  whether  they  are  rep¬ 
resentatives  of  or  selected  by  labor 
organizations,  or  representatives  of  or 
selected  by  employers,*  and  such  person¬ 
nel  must  be  bonded  if  they  handle  funds 
or  other  property  of  the  trust  within  the 
meaning  of  section  502(a) . 

(b)  Independent  institutions  not  in¬ 
cluded.  The  analogy  to  the  definition  of 
the  term  “officer,  agent,  shop  steward,  or 
other  representative,”  when  used  with 
respect  to  a  labor  organization,  shows 
that  banks  and  other  qualified  financial 
institutions  in  which  trust  funds  are 
deposited  are  not  to  be  considered  as 


*  For  discussion  of  “handle”,  see  S  463.8. 

*  See  the  contrast  between  section  308  of 
S.  1555  as  passed  by  the  Senate  (“All  officers, 
agents,  representatives,  and  employees  of  any 
labor  organization  engaged  in  an  industry 
affecting  commerce  who  handle  funds  of 
such  organization  or  of  a  trust  in  which 
such  organization  is  interested  shall  be 
bonded  *  *  *”)  and  section  602  of  the  Act 
as  finally  enacted.  The  change  between  the 
two  versions  originated  in  the  House  Com¬ 
mittee  on  Education  and  Labor.  Prior  to  the 
reporting  of  the  bill  (HJl.  8342)  by  that 
Committee,  a  joint  subcommittee  of  that 
Committee  held  extensive  hearings,  during 
the  course  of  which  witnesses  including  Pres¬ 
ident  Meany  of  the  AFL-CIO  criticized  the 
bonding  provision  of  the  Senate  bill  on  the 
ground  that  it  required  only  imlon  personnel 
of  Joint  employer-union  trusts  to  be  bonded. 
(See  Record  of  Hearings  before  a  Joint  Sub- 
cc«amlttee  of  the  Committee  on  Education 
and  Labor.  House  of  Representatives,  86th 
Congress,  let  Session,  on  HJt.  8640,  HJt.  3302, 
HU.  4473  and  HJR.  4474,  pp.  1483-94.  1979. 
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“agents”  or  “representatives”  of  trusts 
within  the  meaning  of  section  502  and 
thus  are  not  subject  to  the  bonding  re¬ 
quirement,  even  though  they  may  also 
have  administrative  or  management  re¬ 
sponsibilities  with  req^t  to  such  trusts. 
Similarly,  the  bonding  requirement  does 
not  apply  to  brokers  or  other  independ¬ 
ent  contractors  who  have  contracted 
with  trusts  for  the  performance  of  func¬ 
tions  which  are  normally  not  carried  out 
by  officials  or  employees  of  such  trusts 
such  as  the  buying  of  securities,  the  per¬ 
formance  of  other  investment  functions, 
or  the  transportation  of  funds  by 
armored  truck. 

(c)  Employees  of  a  trust  in  which  a 
labor  organization  is  interested.  As  in 
the  case  of  labor  organizations,  all  indi¬ 
viduals  employed  by  a  trust  in  which  a 
labor  organization  is  interested  are 
“employees,”  regardless  of  whether, 
technically,  they  are  employed  by  the 
trust,  by  the  trustees,  by  the  trust  ad¬ 
ministrator,  or  by  trust  officials  in  similar 
positions. 

§  453.7  **Fund8  or  other  property”  of  a 
labor  organization  or  of  a  trust  in 
which  a  labor  organization  is  inter¬ 
ested. 

The  affirmative  requirement  for  bond¬ 
ing  the  specified  personnel  is  applicable 
only  if  they  handle  “funds  or  other 
property”  of  the  labor  organization  or 
trust  concerned.  A  consideration  of  the 
purpose  of  section  502  and  a  reading  of 
the  section  as  a  whole,  including  provi¬ 
sions  for  fixing  the  amount  of  bonds, 
suffice  to  show  that  the  term  “funds  or 
other  property”,  as  used  in  this  section  of 
the  Act,  encompasses  more  than  cash 
alone  but  that  it  does  not  embrace  all 
of  the  property  of  a  labor  organization  or 
of  a  trust  in  which  a  labor  organization 
is  interested.  The  term  does  not  Include 
property  of  a  relatively  permanent  na¬ 
ture.  such  as  land,  buildings,  furniture, 
fixtures  and  office  and  delivery  equip¬ 
ment  used  in  the  operations  of  a  labor 
organization  or  trust.  It  does,  however, 
include  items  in  the  nature  of  quick 
assets,  such  as  checks  and  other  negoti¬ 
able  instruments,  government  obliga¬ 
tions  and  marketable  securities,  as  well 
as  cash,  and  other  property  held,  not  for 
use.  but  for  conversion  into  cash  or  for 
similar  purposes  making  it  substantially 
equivalent  to  funds. 

§  453.8  Personnel  who  **handle”  funds 
or  other  prop^^y. 

(a)  General  considerations.  Section 
502(a)  requires  “every”  person  specified 
in  its  bonding  requirement  “who  han¬ 
dles”  funds  or  other  property  of  the  labor 
organization  or  trust  to  be  bonded.  It 
does  not  contain  any  exemption  based 
on  the  amount  of  the  funds  or  other 
property  handled  by  particular  person¬ 
nel.  Therefore,  if  the  bonding  require¬ 
ment  is  otherwise  applicable  to  such 
persons,  the  amount  of  the  funds  or  the 
value  of  the  property  handled  by  them 
does  not  affect  such  i^plicability.  In 
determining  whether  a  p>erson  “handles” 
funds  or  other  property  within  the 
meaning  of  section  502(a),  however,  it 
is  important  to  consider  the  term 
“handles”  in  the  light  of  the  basic  pur¬ 
pose  which  Congress  sought  to  achieve 


by  the  bonding  requirement  and  the  lan- 
guf^e  chosen  to  make  that  purpose  ef¬ 
fective.  Thus,  while  it  is  clear  that 
section  502(a)  should  be  considered  as 
representing  the  minimum  requirements 
which  Congress  deemed  necessary  in 
order  to  insure  the  reasonable  protection 
of  the  funds  and  other  property  of  labor 
organizations  and  trusts  within  the  cov¬ 
erage  of  the  section,  it  is  equally  clear 
from  the  legislative  history*  and  the 
language  used  that  Congress  was  aware 
of  cost  considerations  and  did  not  intend 
to  require  unreasonable,  unnecessary  or 
duplicative  bonding.  In  terms  of  these 
general  considerations,  more  specific 
contrat  may  be  assigned  to  the  term 
“handles”  by  reference  to  the  prohibition 
in  section  502(a)  against  permitting  any 
person  not  covered  by  an  appropriate 
bond  “to  receive,  handle,  disburse,  or 
otherwise  exercise  custody  or  control”  of 
the  funds  or  other  property  of  a  labor 
organization  or  of  a  trust  in  which  a 
labor  organization  is  interested.  The 
phrase  “receive,  handle,  disburse,  or 
otherwise  exercise  custody  or  control” 
is  not  to  be  considered  as  expanding  the 
scope  of  the  term  “handles”  but  rather 
as  indicating  facets  of  “handles”  which, 
in  a  specific  prohibition.  Congress  be¬ 
lieved  should  be  clearly  set  forth. 

(b)  Per  sorts  included  generally.  The 
basic  objective  of  section  502(a)  is  to 
provide  reasonable  protection  of  funds 
or  other  property  rather  than  to  insure 
against  every  conceivable  possibility  of 
loss.  Accordingly,  persons  who  “handle” 
funds  or  other  property,  within  the 
meaning  of  the  section,  will  ordinarily  be 
those  whose  duties  with  respect  to  the 
receipt,  safekeeping  or  disbursement  of 
funds  or  property  are  such  that  some 
significant  risk  of  loss  would  result  if 
these  duties  were  not  faithfully  dis¬ 
charged. 

(c)  Physical  contact  as  criterion  of 
'‘handling”.  Physical  dealing  with  fimds 
or  other  property  is,  imder  the  principles 
above  stated,  not  necessarily  a  control¬ 
ling  criterion  in  every  case  for  determin¬ 
ing  the  persons  who  “handle”  within  the 
meaning  of  section  502(a).  For  ex¬ 
ample,  in  the  case  of  shop  stewards  who 
personally  collect  dues  from  members,  a 
significant  risk  of  loss  of  the  collections 
would  result  from  failure  to  faithfully 
discharge  the  duties  involved  in  per¬ 
forming  such  a  function.  Accordingly, 
a  bond  would  normally  be  required  un¬ 
less  the  risk  were  adequately  covered  by 
the  bonding  of  other  personnel  as  re¬ 
quired  by  section  502(a) .  On  the  other 
hand,  bonding  may  not  be  required  for 
office  personnel  who  frmn  time  to  time 
perform  coimting,  packaging,  tabulating 
or  similar  duties  which  involve  physical 
contact  with  checks,  securities,  or  other 
funds  or  property  but  which  are  per¬ 
formed  under  conditions  that  cannot 
reasonably  be  said  to  give  rise  to  signifi¬ 
cant  risks  with  respect  to  the  receipt, 
safekeeping  or  disbursement  of  funds  or 


T  House  Report  No.  1147,  86th  Congress. 
Ist  Session,  p.  35;  Dally  Cong.  Record  16419, 
Senate,  Sept.  3.  1959;  Hearings  Befcve  the 
Subcommittee  on  Labor  of  the  Senate  Omn- 
mlttee  on  Labor  and  Public  Welfare  on  S. 
505.  S.  748.  S.  76.  S.  1003,  S.  1137,  and  S.  1311, 
86th  Congress,  1st  Session,  p.  709. 


property.  This  may  be  the  case  where 
significant  risks  of  mishandling  in  the 
performance  of  duties  of  an  essentially 
clerical  character  are  precluded  by  the 
closeness  of  the  superi^on  provided  or 
by  the  nature  of  the  funds  or  other 
property  handled. 

(d)  “Handling”  funds  or  other  prop, 
erty  without  physical  contact.  Person¬ 
nel  who  do  not  physically  handle  funds 
or  property  may  nevertheless  “handle" 
within  the  meaning  of  section  502(a) 
where  they  have  or  perform  significant 
duties  with  respect  to  the  receipt,  safe¬ 
keeping  or  disbursement  of  funds  or  other 
property,  and  bonds  for  such  person¬ 
nel  would  be  required  where  their  failure 
to  faithfully  discharge  such  duties  would 
not  be  covered  by  other  bonds  meeting 
the  requirements  of  this  section.  For 
example,  persons  who  have  access  to  a 
safe  deposit  box  or  similar  depository 
for  the  purpose  of  adding  to.  withdraw¬ 
ing,  checking  or  otherwise  dealing  with 
its  contents  may  be  said  to  “handle" 
these  contents  within  the  meaning  of 
section  502(a)  even  though  they  do  not 
at  any  time  during  the  year  actually  se¬ 
cure  such  access  for  such  purposes.  Sim- 
ilarly,  those  charged  with  general  re¬ 
sponsibility  for  the  safekeeping  of  fund; 
or  other  property,  such  as  the  treasurer 
of  a  labor  oi^anization.  should  be  con¬ 
sidered  as  handling  funds  or  other  prop¬ 
erty.  It  should  also  be  noted  that  the 
extent  of  actual  authority  to  deal  with 
funds  or  property  may  be  immaterial 
where  custody  or  other  functions  have 
been  granted  which  create  a  substantiid 
risk  of  mishandling.  Thus,  if  a  hznt 
account  were  maintained  in  the  name  of 
a  particular  officer  or  employee  vdioae 
signature  the  bank  were  authorized  to 
honor,  it  could  not  be  contended  that 
he  did  not  “handle”  funds  merely  be¬ 
cause  he  had  been  forbidden  by  the 
organization  or  by  his  superiors  to  make 
deposits  or  withdrawals. 

(e)  Disbursement  of  funds  or  dther 
property.  It  is  clear  from  both  the  pur¬ 
pose  and  language  of  section  502(a)  that 
personnel  described  in  the  section  who 
actually  disburse  funds  or  other  prop¬ 
erty,  such  as  officers  or  trustees  author¬ 
ized  to  sign  checks  or  persons  who  make 
cash  disbursements,  must  be  considered 
as  handling  such  funds  and  property. 
Whether  others  who  may  infiuence,  au¬ 
thorize  or  direct  disbursements  must  also 
be  considered  to  handle  funds  or  other 
property  can  be  determined  only  by  ref¬ 
erence  to  the  specific  duties  or  respcm- 
sibilities  of  these  persons  in  a  particidar 
labor  organization  or  trust. 

§  453.9  **Handling”  of  funds  or  other 
property  by  personnel  functioning  as 
a  governing  body. 

(a)  (1)  General  considerations.  For 
many  labor  organizations  and  trusts  q^e- 
cial  problems  involving  disburs^ents 
will  be  presented  by  those  who,  as  trus¬ 
tees  or  members  of  an  executive  board  or 
similar  governing  body,  are,  as  a  group, 
charged  with  general  responsibility  f(x 
the  conduct  of  the  business  and  idfairs 
of  the  organization  or  trust.  Often  such 
bodies  may  approve  contracts,  authoriie 
disbursements,  audit  accounts  and  exer¬ 
cise  similar  responsibilities. 
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‘‘**•1-  u^'  T  **  “<>“•■«”  •»  ties  relating  to  the  handling  ot  “funds 
which  the  bonding  cequiremeM  re-  property"  (5  453.7) ,  the  amount 

of  the  bond  depends  upon  the  “funds" 
The  bonding  requirement  in  section  handled  by  the  personnel  bonded  and 
502(a)  relates  only  to  duties  of  the  their  predecessors,  if  any.  “Funds”  as 
specified  personnel  in  connection  with  here  used  is  not  defined  in  the  Act.  As 
their  handling  of  funds  or  other  prop-  in  the  case  of  “funds  or  other  property” 
erty  to  which  this  section  refers.  It  does  discussed  earlier  in  §  453.7,  the  term 
not  have  reference  to  the  special  duties  would  not  include  property  of  a  rela- 
imposed  upon  representatives  of  labor  tively  iiermanent  nature  such  as  land, 
organizations  by  virtue  of  the  positions  buildings,  furniture,  fixtures,  or  property 
of  trust  which  they  occupy,  which  are  similarly  held  for  use  in  the  operations 
dealt  with  in  section  501(a),  and  for  of  the  labor  organization  or  trust  rather 
which  civil  remedies  for  breach  of  the  than  as  quick  assets.  In  its  normal 
duties  are  provided  in  section  501(b).  meaning,  however,  “funds”  would  in- 
The  fact  that  the  bonding  requirement  elude,  in  addition  to  cash,  items  other 
is  limited  to  personnel  who  handle  funds  than  cash  such  as  bills  and  notes,  gov- 
or  other  property  indicates  the  correct-  emment  obligations  and  marketable  se- 
ness  of  these  conclusions.  They  find  curities,  and  in  a  particular  case  might 
further  support  in  the  differences  be-  well  include  all  the  “funds  or  otoer 
tween  sections  501(a)  and  502(a)  of  property”  handled  during  the  year  in  the 
the  Act  which  sufficiently  indicate  that  posiMori  occupied  by  the  particular  per- 
the  scope  of  the  two  sections  is  not  Lnnel  for  whom  the  bondhig  is  required, 
coextensive.  In  any  event,  it  is  clear  that  bond:,  fixed 

§  453.12  Required  coverage  of  the  the  amount  of  10  percent  or  more  qf 
^nds.  the  total  “funds  or  other  property” 

ITie  bonds  required  by  section  502(a)  by  the  occupmte  of  such  post- 

must  be  condlUoned  uwn  “the  faithful  ‘be  preceiUng  fiscal  year 

discharge”  by  the  MvSed  nersomS  S  be  In  amounts  sufflclent  to  meet 

msen^ge  oy  uie  coyerea  persc^ei  oi  statutory  requirement.  Of  course. 

their  duties  relating  to  the  handling  of  ,  ^  significant  saviS 

funds  or  other  property.  Since  they  g  siiuaiions  wnere  a  signmcwi  savmg 

would  be  confined  to  covering  loSes  re-  ^  bonding  costs  might  result  from  com- 
sulttog^roi^^ti^uln^^  the  diL  amounts  of 

charge  of  duties  to  the  extent  reasonablv  funds  and  of  other  property  han- 
ScSa?y  f OT  ttie  prote^ton  of  fS?i^  OT  crii^rlt,  for  distinguishing  particu- 

need  not  provide  Insurance  against  loss  .22 

to  thp  sAmp  pxtpnt  as  micht  hp  rpmiirpd  criteria  to  DC  applied  in  a  particular  case 

to  toe  c^  (rf  toe  tondff  aMbS  offl  ®"  »“  tb® 

Saf  The  quratio?  oWrec^J^  wSt  theweclflc  Items  handed  It 

would  constitute  unfaithfulness  to  the  b*  f  genei^  principle 

discharge  of  duUes  relating  to  the  han-  ‘b®“  ‘terns  which  may  be 

dling  of  funds  or  other  property  to  any  b®<a<^  to  a  maraer  similar  to  cash  a^ 
given  case  is  a  question  of  fact  to  be  ^  J'bjch  involve  a  like  ^  of  loss  should  be 
termlned  in  the  light  of  the  existing  clr-  “topping  the  amount  of 

cumstances.  The  conditions  of  toe  bond  ftoids  handled. 

should,  in  any  event,  be  adequate  to  §  453.15  The  meaning  of  funds  handled 
cover  significant  risks  of  loss  from  any  **during  the  preceding  fiscal  year”, 

imfaithfulness  of  the  bond^  pei^nnel  ^he  funds  handled  by  personnel  le- 
riiiTvi^nnd?^  ^  be  bonded  and  their  predeces- 

ordinarily  include  the  total  of 
whatever  such  funds  were  on  hand  at 
^  ^  the  beginning  Of  the  fiscal  year  plus  any 

organization  or  trust.  received  or  added  in  the  form  of 

Amount  or  Bonds  funds  during  the  year  for  any  reason, 

8  1  ^  s'lcb  as  dues,  fees  and  assessments,  trust 

§453.13  The«.tutoryprov...on.  receipts,  or  items  received  as  a  result 

Section  502(a)  of  the  Act  requires  that  of  sales,  investments,  reinvestments,  or 
the  bond  of  each  “person”  handling  otherwi^.  It  would  not,  however,  be 
“funds  or  other  property”  who  must  be  necessary  to  count  the  same  item  twice 
bonded  be  fixed  “at  the  beginning  of  the  in  arriving  at  the  total  funds  handled  by 
organization’s  fiscal  year  *  *  *  in  an  personnel  during  a  year.  Once  an  item 
amount  not  less  than  10  percentum  of  properly  within  the  category  of  “funds” 
the  funds  handled  by  him  and  his  pred-  had  been  coimted  as  handled  by  per- 
ecessor  or  predecessors,  if  any,  during  sonnel  during  a  year,  there  would  be  no 
the  preceding  fiscal  year,  but  in  no  case  need  to  count  it  again  should  it  sub- 
more  than  $500,000.”  If  there  is  no  pre-  sequently  be  handled  by  the  same  per- 
ceding  fiscal  year,  the  amount  of  each  sonnel  during  the  same  year  in  smne 
required  bond  is  set  at  not  less  than  other  connection. 


At  to  group  coverage,  see  S  453.16. 
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§  453.16  Funds  handled  bj  more  than 
one  person. 

The  amount  of  any  required  bond  is 
determined  by  the  total  fimds  handled 
during  a  fiscal  year  by  each  “person” 
bonded,  and  any  predecessors  of  such 
“person”.  The  term  “person”,  however, 
is  defined  in  section  3(d)  of  the  Act  to 
include  “one  or  more”  of  the  various 
individuals  or  entities  there  listed,  so  that 
there  may  be  numerous  instances  where 
the  bond  of  a  “person”  may  include  sev¬ 
eral  individuals.  Wherever  this  is  the 
case,  the  amount  of  the  bond  for  that 
“person”  would,  of  course,  be  based  on 
the  total  fimds  handled  by  all  who  com¬ 
prise  the  “person”  included  in  the  bond, 
without  regard  to  the  precise  extent  to 
which  any  particular  individual  might 
have  handled  such  fimds.  This  would  be 
the  situation,  for  example,  in  many  cases 
of  joint  or  group  activity  in  the  perform¬ 
ance  of  a  single  function.  It  would  also 
be  true  where  various  individuals  per¬ 
formed  the  same  tsrpe  of  function  for  an 
organization,  even  though  they  acted 
independently  of  one  another.  There 
woiUd,  however,  be  no  objection  to  bond¬ 
ing  each  individual  separately,  and  fixing 
the  amount  of  his  bond  on  the  basis  of 
the  total  funds  which  he  individually 
handled  during  the  year. 

§  453.17  Term  of  the  bond. 

The  amount  of  any  required  bond  must 
in  each  instance  be  based  on  funds 
handled  “during  the  preceding  fiscal 
year,”  and  must  be  fixed  “at  the  be¬ 
ginning”  of*  an  organization’s  fiscal 
year — ^that  is,  as  soon  after  the  date 
when  such  year  begins  as  the  necessary 
information  from  the  preceding  fiscal 
year  can  practicably  be  ascertained. 
This  does  not  mean,  however,  that  a  new 
bond  must  be  obtained  each  year.  There 
is  nothing  in  the  Act  which  prohibits  a 
bond  for  a  term  longer  than  one  year, 
with  whatever  advantages  such  a  bond 
might  offer  by  way  of  a  lower  premium, 
but  at  the  beginning  of  each  fiscal  year 
during  its  term  the  bond  must  be  in  at 
least  the  requisite  amount.  If  it  is  be¬ 
low  that  level  at  that  time  for  any 
reason,  it  would  then  be  necessary  either 
to  modify  the  existing  bond  to  increase 
it  to  the  proper  amount  or  to  obtain  a 
supplementary  bond.  In  either  event, 
the  terms  upon  which  this  could  best  be 
done  would  be  left  to  the  parties  directly 
concerned. 

Form  of  Bonds 

§  453.18  Bonds  **individual  or  schedule 
in  form”. 

(a)  General  consideration.  In  addi¬ 
tion  to  such  substantive  matters  as  the 
personnel  who  must  be  bonded  and  the 
scope  and  the  amount  of  the  prescribed 
bonds,  which  have  been  discussed  previ¬ 
ously,  the  form  of  the  bonds  is  the  sub¬ 
ject  of  a  specific  provision  of  section 
502(a).  Under  this  provision,  a  bond 
meeting  the  substantive  requirements  of 
the  section  may  be  either  “individual  or 
schedule  in  form.”  These  terms  are  not 
specially  defined  and  could  be  descrip¬ 
tive  of  a  variety  of  possible  forms  of 
bonds.  According  to  trade  usage,  an 
individual  bond  is  a  single  bond  covering 


a  single  named  individual  to  a  desig¬ 
nated  amount,  and  bonds  “schedule  in 
form”  may  include  either  name  schedule 
or  position  schedule  bonds.  A  name 
schedule  bond  is  typically  a  single  bond 
covering  a  series  or  list  of  nsuned  indi¬ 
viduals,  each  of  whom  is  bonded  sepa¬ 
rately  to  a  designated  amoimt.  A  posi¬ 
tion  schedule  bond  is  tsrically  a  single 
bond  providing  coverage  with  respect  to 
any  occupant  or  holder  of  one  or  more 
specified  positions  during  the  term  of 
the  bond,  each  ofiKce  or  position  being 
covered  to  a  designated  amount.  In  a 
statute  relating  to  trade  or  commerce,  it 
is  frequently  helpful  to  consider  what¬ 
ever  trade  or  commercial  usages  may 
have  developed  with  respect  to  the  statu¬ 
tory  terms.*  References  to  individual, 
schedule  and  position  schedule  bonds 
may  be  found  in  other  acts  of  Congress 
and  indicate  a  clear  awareness  of  trade 
usages  and  terminology  in  this  field.** 

(b)  Particular  forms  of  bonds.  If  the 
phrase  “individual  or  schedule  in  form” 
is  considered  in  light  of  the  trade  usages, 
section  502(a)  at  least  permits  bonds 
which  are  individual,  name  schedule  or 
position  schedule  in  form.  Of  course, 
section  502(a)  does  not  require  any  par¬ 
ticular  type  of  individual  or  schedule 
bonds  where  different  types  exist  or  may 
be  developed.  It  could  not  be  said,  for 
example,  that  a  bond  which  schedules 
positions  according  to  similarities  in 
duties,  risks,  or  required  amounts  of  cov¬ 
erage  is  not  “schedule  in  form”  within 
the  meaning  of  section  502(a)  merely 
because  tiie  particular  form  of  schedul¬ 
ing  Involved  was  not  employed  in  bonds 
current  at  the  time  the  section  became 
law.  A  more  specific  illustration  would 
be  a  bond  scheduling  shop  stewards  as 
a  group  because  of  the  similar  duties 
they  perform  in  collecting  dues,  or  mem¬ 
bers  of  an  executive  board  as  a  group 
because  of  the  fact  that  duties  are  Im¬ 
posed  upon  the  board  as  such.  A  bond 
of  this  tsrpe  would  be  “schedule  in  form” 
within  the  meaning  of  section  502(a) 
and,  assuming  adequacy  of  amount  and 
coverage  of  all  persons  whom  it  is  neces¬ 
sary  to  bond,  such  a  bond  would  be  in 
conformity  with  the  statute.  Also,  a 
bond  scheduJing  positions  or  groups  of 
positicHis  according  to  amounts  of  funds 
handled  by  occupants  of  the  positions 
could  be  viewed  as  “schedule  in  form.” 

(c)  Additional  bonding.  Section  502 
(a)  neither  prevents  additional  bonding 
beyond  that  required  by  its  terms  nor 
prescribes  the  form  in  which  such  addi¬ 
tional  coverage  may  be  taken.  Thus,  so 
long  as  a  particular  bond  is  schedule  in 
form  as  to  the  personnel  required  to  be 
bonded  and  schedules  coverage  of  these 
persons  in  at  least  the  minimum  re¬ 
quired  amount,  additional  coverage 
either  as  to  personnel  or  amount  may  be 
taken  in  any  form  either  in  the  same  or 
in  separate  bonds.  A  bond  which  pro¬ 
vided  name  or  position  schedule  cover¬ 
age  for  all  persons  required  to  be  bonded 
under  section  502(a),  each  scheduled 


*  See  2  Sutherland,  Statutory  Construction 
(3d  ed.  1943)  |  4919. 

»Act  of  August  24,  1954,  68  Stat.  335,  12 
U.S.C.  1766(g);  Act  of  August  9.  1955,  69 
Stat.  618, 6  UJ3.C.  14. 


person  or  position  being  bonded  in  at 
least  the  required  minimum  amount 
would  clearly  be  “schedule  in  form’’ 
within  the  meaning  of  section  502(a) 
regardless  of  the  extent  or  form  of  ad¬ 
ditional  schedule  or  blanket  coverage 
provided  in  the  same  bond. 

§  453.19  Tlie  designation  of  the  ^in. 
sured”  on  bonds. 

Since  section  502  is  intended  to  protect 
the  fimds  or  other  property  of  labor 
organizations  and  trusts  in  which  labor 
organizations  are  interested,  bonds  under 
this  section  should  allow  for  enforce¬ 
ment  or  recovery  for  the  benefit  of  the 
labor  organization  or  trust  concerned  by 
those  ordinarily  authorized  to  act  for  it 
in  such  matters.  For  example,  in  tlw 
case  of  a  local  labor  organization,  a  bond 
would  not  be  appropriate  under  sectlcm 
502  if  it  protected  only  the  interests  of  a 
national  or  international  labor  organiza¬ 
tion  with  which  the  local  labor  organi¬ 
zation  is  affiliated  or  if  it  designated 
as  the  insured  only  some  particular  offi¬ 
cer  of  the  organization  who  does  not 
legally  represent  it  in  similar  formal 
instruments. 

Qualified  Agents,  Brokers,  and  Suritt 
Companies  for  the  Placing  of  Bonos 

§  453.20  Corporate  sureties  holding 
grants  of  authority  from  the  Secre- 
tary  of  the  Treasury. 

The  provisions  of  section  502(a)  re¬ 
quire  that  any  surety  company  with 
which  a  bond  is  placed  pursuant  to  that 
section  must  be  a  corporate  surety  which 
holds  a  grant  of  authority  from  the  Sec¬ 
retary  of  the  Treasury  under  the  Act  of 
July  30,  1947  (6  U.S.C.  6-13) ,  as  an  ac¬ 
ceptable  surety  on  Federal  bonds.  That 
Act  provides,  among  other  things,  that 
in  order  for  a  surety  company  to  be  eligi¬ 
ble  for  such  grant  of  authority,  it  must 
be  incorporated  under  the  laws  of  the 
United  States  or  of  any  State  and  the 
Secretary  of  the  Treasury  shall  be  satis¬ 
fied  of  certain  facts  relating  to  its  au¬ 
thority  and  capitalizati(m.  Such  grants 
of  authority  are  evidenced  by  Certificates 
of  Authority  which  are  issued  by  the  Sec¬ 
retary  of  the  Treasury  and  which  expire 
on  the  April  30  following  the  date  of 
their  issuance.  A  list  of  the  companies 
holding  such  Certificates  of  Authority  Is 
published  annually  in  the  Federal  Rig- 
ISTER,  usually  in  May  or  June.  Changes 
in  the  list,  occurring  between  May  1  and 
April  30,  either  by  addition  to  or  removal 
from  the  list  of  companies,  are  also  pub¬ 
lished  in  the  Federal  Register  following 
each  such  change. 

§  453.21  Interests  held  in  agents,  bro¬ 
kers,  and  surety  companies. 

(a)  Section  502(a)  of  the  Act  prohibits 
the  placing  of  bonds  required  therein 
through  any  agent  or  broker  or  with  any 
surety  company  in  which  any  labor 
organization  or  any  officer,  agent,  shop 
steward,  or  other  representative  of  a 
labor  organization  has  any  direct  on  in¬ 
direct  interest.  The  purpose  of  this  pro¬ 
vision,  as  shown  by  its  legislative  history, 
is  to  insure  against  the  existence  of  any 
“financial  or  other  influential”  interests 
which  would  affect  the  objectivity  of  the 
action  of  agents,  brokers,  or  surety  com- 
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panics  in  bonding  the  personnel  specified 
^  the  section  “  It  appears,  therefore, 
that  is  was  the  intent  of  Congress  to  pre¬ 
vent  the  placing  of  bonds  through  agents 
or  brokers,  and  with  surety  companies,  in 
which  any  labor  organization  or  any 
officer,  agent,  shop  steward,  or  other 
representative  of  a  labor  organization 
holds  more  than  a  nominal  interest. 

(b)  Since  the  statute  provides  that 
either  a  direct  or  indirect  interest  by  a 
labor  organization  or  by  the  specified 
persons  may  disqualify  an  agent,  broker, 
or  surety  company  from  having  a  bond 
placed  through  or  with  it,  the  disqualifi¬ 
cation  would  be  effective  if  a  labor  or¬ 
ganization  or  any  of  the  specified  persons 
are  in  a  position  to  influence  or  control 
the  activities  or  operations  of  such 
brokers,  agents,  or  surety  companies,  by 
virtue  of  interests  held  either  directly  by 
them  or  by  relatives  or  third  parties 
which  they  own  or  control.  The  ques¬ 
tion  of  whether  the  relationship  between 
the  labor  organization  or  the  specified 
persons  on  the  one  hand,  and  another 
party  or  parties  holding  an  interest  in  a 
broker,  agent,  or  surety  company  on  the 
other  hand,  is  so  close  as  to  put  the  for¬ 
mer  in  a  position  to  Infiuence  or  control 
the  activities  or  operations  of  such 
broker,  agent,  or  surety  company 
through  the  latter,  presents  a  question  of 
fact  which  must  necessarily  be  deter¬ 
mined  in  each  case  in  the  light  of  all  the 
pertinent  circumstances. 

(c)  It  is  also  be  noted  that  the 
statute  does  not  appear  to  restrict  the 
disqualification  to  cases  in  which  a  direct 
or  Indirect  interest  is  held  by  a  labor 
organization  as  a  whole,  or  by  a  substan¬ 
tial  number  of  officers,  agents,  shop 
stewards,  or  other  representatives  of  a 
labor  organization,  but  provides  for  the 
disqualification  also  in  cases  where  any 
one  officer,  agent,  shop  steward,  or  other 
representative  of  a  labor  organization 
holds  such  an  interest. 

Miscellaneous  Provisions 

§  453.22  Prohibition  of  certain  activities 
by  unbonded  persons. 

(a)  Section  502(a)  provides  that  per¬ 
sons  who  are  not  covered  by  bonds  as 
required  by  that  section  shall  not  be 
permitted  to  receive,  handle,  disburse,  or 
otherwise  exercise  custody  or  control  of 
the  funds  or  other  property  of  a  labor 
organization  or  of  a  trust  in  which  a 
labor  organization  is  interested.  This 
prohibits  personnel  who  are  required  to 
be  bonded,  os  explained  in  §  453.8  from 
performing  any  of  these  acts  without 
being  covered  by  the  required  bonds.  In 
addition,  this  provision  makes  it  unlaw¬ 
ful  for  any  person  with  power  to  do  so 
to  delegate  or  assign  the  duties  of  re¬ 
ceiving,  handling,  disbursing,  or  other¬ 
wise  exercising  custody  or  control  of 
such  funds  or  property  to  any  person 
who  is  not  bonded  in  accordance  with 
the  provisions  of  section  502(a) . 

(b)  The  legislative  history  of  the  Act 
indic£:tes,  however,  that  it  was  not  the 


“Dally  Cong.  Rec.  9114,  Senate,  June  8, 
1950;  Record  of  Hearings  before  a  Joint  Sub¬ 
committee  of  the  Committee  on  Education 
and  Labor,  House  of  Representatives,  86th 
Congress,  1st  Session,  on  HH.  3540,  H.R.  3302, 
HR.  4473  and  H.R.  4474,  p.  1607. 


Intent  of  Congress  to  make  compliance 
with  the  bonding  requirements  of  section 
502(a)  a  condition  on  the  right  of  banks 
or  other  financial  institutions  to  serve 
as  the  depository  of  the  funds  of  labor 
organizations  or  trusts.  Similarly,  it  ap¬ 
pears  that  the  provisions  of  that  section 
do  not  require  the  bonding  of  brokers  or 
other  independent  contractors  who  have 
contracted  with  labor  organizations  or 
trusts  for  the  performance  of  functions 
which  are  normally  not  carried  out  by 
such  labor  organizations’  or  trusts’  own 
officials  or  employees,  such  as  the  buying 
of  securities,  the  performance  of  other 
investment  functions,  or  the  transporta¬ 
tion  of  fiinds  by  armored  truck.” 

§  453.23  Persons  becoming  subject  to 
bonding  requirements  during  fiscal 
year. 

Considering  the  purpose  of  section  502, 
the  language  of  the  prohibition  should 
be  considered  to  apply  to  persons  who 
because  of  election,  employment  or 
change  in  duties  begin  to  handle  funds 
or  other  property  during  the  course  of  a 
particular  fiscal  year.  Bonds  should  be 
secured  for  such  persons,  in  an  amount 
based  on  the  funds  handled  by  their 
predecessors  during  the  preceding  fiscal 
year,  before  they  are  permitted  to  en¬ 
gage  in  any  of  the  fund-handling  activi¬ 
ties  referred  to  in  the  prohibition,  unless 
coverage  with  respect  to  such  persons  is 
already  provided  by  bonds  in  force  meet¬ 
ing  the  requirements  of  section  502(a). 

§  453.24  Payment  of  bonding  costs. 

The  Act  does  not  prohibit  payment  of 
the  cost  of  the  bonds,  required  by  section 
502(a),  by  labor  organizations  or  by 
trusts  in  which  a  labor  organization  is 
interested.  The  decision  whether  such 
costs  are  to  be  borne  by  the  labor  organi¬ 
zation  or  trust  or  by  the  bonded  person 
is  left  to  the  duly  authorized  discretion 
and  agreement  of  the  parties  concerned 
In  each  case. 

§  453.25  Effective  date  of  the  bonding 
requirement. 

-  While  the  bonding  provision  in  sec¬ 
tion  502(a)  became  effective  on  Septem¬ 
ber  14,  1959,  its  requirement  for  obtain¬ 
ing  bonds  does  not  become  applicable  to 
a  labor  organization  or  a  trust  in  which 
a  labor  organization  is  interested,  or  to 
the  personnel  of  any  such  organization, 
until  the  subsequent  date  when  such  or^ 
ganization’s  next  fi.scal  year  begins.  This 
is  so  because  the  Act  requires  each  such 
bond  to  be  fixed  at  the  beginning  of  the 
organization’s  fiscal  year  in  an  amount 
based  on  funds  handled  in  the  preceding 
fiscal  year,  and  it  could  not  well  have 
been  Intended  that  the  obtaining  of  a 
bond  would  be  necessary  in  advance  of 
the  time  when  it  would  be  possible  to 
meet  this  requirement. 


SUBCHAPTER  B — ^WELFARE-PENSION  REPORTS 

PART  460— FILING  OF  DESCRIPTION 
OF  EMPLOYEE  WELFARE  OR  PEN¬ 
SION  BENEFIT  PLANS— ANNUAL 
REPORTS 

Sec. 

460.1  Reports  required  to  be  filed. 


usee  I  453.6(b). 


See. 

460.2  Content  of  reports — signature  or  cer¬ 
tification. 

4603  Plan  description  form. 

460.4  Annual  report  form. 

460.5  Time  for  filing  plan  description 

amendments. 

460.6  Time  for  filing  annual  report. 

460.7  Acknowledgment  of  receipt. 

460.8  Effect  of  acknowledgment. 

Axtthorttt:  |§  460.1  to  460.8  issued  under 
secs.  5,  6,  7,  8;  72  Stat.  999,  1000,  1002,  76 
Stat.  36,  37;  29  UJS.C.  304,  305,  306,  307;  Sec¬ 
retary’s  Order  No.  24-63  (28  PR.  9172)  and 
Secreta-y’s  Order  No.  25-63  (28  PR.  9173). 

§  460.1  Reports  required  to  be  filed. 

The  administrator  of  any  employee 
welfare  benefit  plan,  or  of  any  employee 
pension  benefit  plan,  or  of  any  plan 
combining  benefits  of  both  tinpes,  which 
plan  is  subject  to  the  provisions  of  the 
Welfare  and  Pension  Plans  Disclosure 
Act.  as  amended  by  the  Welfare  and  Pen¬ 
sion  Plans  Disclosure  Act  Amendments 
of  1962  (hereinafter  referred  to  as  the 
Act) ,  shall  file  with  the  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports.  United  States  Department  of  La¬ 
bor,  Washington,  D.C.,  20210,  two  copies 
of  Uie  description  of  each  such  plan,  and 
two  copies  of  each  annual  report  thereon. 
Plans  otherwise  covered  under  section  4 
of  the  Act  having  not  more  than  25  par¬ 
ticipants  are  not  required  to  file  a  plan 
description,  and  such  plans  having 
fewer  than  100  participants  are  not  re¬ 
quired  to  file  an  annual  financial  report: 
Provided,  however.  That  with  respect  to 
the  exemption  set  out  in  this  section  for 
filing  annual  financial  reports,  the  Direc¬ 
tor,  Office  of  Labor-Management  and 
W^elfare-Pension  Reports,  after  investi¬ 
gation,  may  require  the  a^inistrator  of 
any  plan  otherwise  covered  and  not  ex¬ 
empt  under  the  Act  to  publish  such  an¬ 
nual  report  when  necessary  and  appro¬ 
priate  to  carry  out  the  purposes  of  the 
Act. 

§  460.2  Content  of  reports — signature  or 
certification. 

The  description  of  each  plan  shall 
contain  the  information  and  documents 
required  by  section  6  of  the  Act,  and  each 
annual  report  thereon  shall  contain  the 
information  required  by  section  7  of  the 
Act.  Each  of  the  copies  of  the  descrip¬ 
tion  of  each  such  plan  submitted  to  the 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports  for  filing  shall  be 
signed  and  sworn  to  by  the  administrator 
of  the  plan.  Each  copy  of  each  annual 
report  with  respect  to  each  such  plan 
shall  be  signed  by  the  administrator 
thereof.  In  addition,  each  copy  of  the 
annual  report  shall  be  sworn  to  by  the 
administrator,  or  certified  to  by  an  in¬ 
dependent  certified  or  licensed  public 
accountant  based  upon  a  comprehensive 
audit  conducted  in  accordance  with 
accepted  standards  of  auditing.  No 
audit  is  required  of  the  books  or  records 
of  any  bank,  insurance  company,  or  other 
institution  providing  an  insurance, 
investment  or  related  function  for  the 
plan,  if  such  books  or  records  are  sub¬ 
ject  to  examination  by  an  agency  of  the 
Federal  Government,  or  the  government 
of  any  State. 

§  460.3  Plan  description  form. 

The  required  publication  and  filing  of 
the  description  of  each  such  plan  shall 
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ed  filing”  on  Form  D-1.  or  otherwise 
identify  the  submission  as  a  revised 
filing. 

§  460.6  Time  for  filing  annual  report. 

Copies  of  each  annual  report  with 
respect  to  each  such  plan,  shall  be  filed 
with  and  received  by  the  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports,  United  States  Department  of  La¬ 
bor.  Washington,  D.C.,  20210.  within  150 
days  after  the  end  of  the  calendar  year, 
or  if  the  records  of  the  plan  are  kept  on 
a  policy  or  other  fiscal  year  basis,  within 
150  days  after  the  end  of  such  policy  or 
fiscal  year. 

§  460.7  Acknowledgment  of  receipt. 

The  Office  of  Labor-Management  and 
Welfare-Pension  Reports  will  acknowl¬ 
edge  in  writing  the  receipt  of  documents 
submitted  for  filing  as  copies  of  the  de¬ 
scription  of  a  welfare  or  pension  benefit 
plan,  and  will  give  such  submission  an 
identifying  number  which  will  be  en¬ 
dorsed  on  the  acknowledgment.  This 
number  shall  be  entered  on  any  docu¬ 
ment  subsequently  submitted  for  filing 
relating  to  such  plan  and  on  each  annual 
report  thereon,  and  on  any  communica¬ 
tions  directed  to  the  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports  concerning  such  plan  descriptions 
or  annual  reports. 

§  460.8  Effect  of  acknowledgment. 

The  acknowledgment  by  the  Office  of 
Labor-Management  and  Welfare-Pen¬ 
sion  Reports  of  the  receipt  of  documents 
submitted  as  copies  of  a  description  of  a 
plan  or  of  any  amendment  or  modifica¬ 
tion  thereto,  or  of  an  annual  report,  does 
not  constitute  approval  thereof,  or  in¬ 
dicate  that  the  content  of  such  docu¬ 
ments  fulfills  the  requirements  of  the 
Welfare  and  Pension  Plans  Disclosure 
Act. 


reasonable  information  determined  to  be 
necessary  to  enable  the  administrator  to 
publish  the  smnual  financial  report.  The 
purpose  of  this  part  is  to  present  the 
information  to  be  certified  to  adminis¬ 
trators  of  welfare  or  pension  benefit 
plans  by  carriers,  if  some  or  all  of  the 
benefits  under  such  plans  are  provided 
by  such  carriers. 

§  461.2  Information  to  be  certified. 

The  information  required  to  be  certi¬ 
fied  by  the  carrier  to  a  plan  administra¬ 
tor  shall  be  that  which  is  specified  in 
section  7(d)  (2)  of  the  Act.  However,  in 
the  case  of  an  employee  pension  benefit 
plan,  the  information  specified  in  sec¬ 
tion  7(f)  (2)  of  the  Act  shall  also  be 
included. 

§  461.3  Period  of  coverage. 

The  information  certified  by  the  car¬ 
rier  to  the  administrator  of  a  plan  shall 
be  for  the  period  covered  by  the  plan’s 
annual  report;  Provided  however.  If  the 
information  is  not  available  for  su(^ 
period,  information  for  the  latest  com- 
pleted  policy  year  may  be  certified. 

§  461.4  Optional  use  of  forms. 

The  transmission  to  a  plan' administra¬ 
tor  of  a  properly  completed  and  certified 
Exhibit  A-1,  or  A-3.  of  United  States 
Department  of  Labor  Form  D-2,  which¬ 
ever  is  applicable,  and,  if  the  carrier 
provides  pension  benefits  for  the  plan,  a 
properly  completed  and  certified  Exhibit 
A-2  by  the  carrier  required  to  certify 
information  to  an  administrator  of  a 
welfare  or  pension  benefit  plan  under 
section  7  of  the  Act,  shsdl  meet  the  re¬ 
quirements  of  section  7(g)  of  the  Act 
and  §  461.2.  United  States  Deparhnrat 
of  Labor  Form  D-2  is  available  from  the 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports,  United  States  De¬ 
partment  of  Labor,  Washington,  D.C.. 
20210. 


be  made  on  United  States  Department 
of  Labor  Form  D-1,  entitled  “Employee 
Welfare  or  Pension  Benefit  Plan  Descrip¬ 
tion  Form”  hi  accordance  with  the  “No¬ 
tice  to  Administrators  of  Welfare  and 
Pension  Plans”  accompanying  this  form 
and  this  Part  460.  Copies  of  the  United 
States  Department  of  Labor  Form  D-1 
are  available  to  administrators  of  plans 
and  will  be  furnished  upon  request  di¬ 
rected  to  the  Office  of  Labor-Manage¬ 
ment  and  Welfare-Pension  Reports, 
United  States  Department  of  Labor, 
Washington.  D.C.,  20210. 

§  460.4  Annual  report  form. 

The  required  publication  and  filing  of 
each  annual  report  shall  be  made  on 
United  States  Department  of  Labor  Form 
D-2,  entitled  “Employee  Welfare  or 
Pension  Benefit  Plan  Annual  Report 
Form”  in  accordance  with  the  “Notice  to 
Administrators  of  Welfare  and  Pension 
Plans”  accompanying  this  form  and  this 
Part  460.  Copies  of  United  States  De¬ 
partment  of  Labor  Form  D-2  will  be  fur¬ 
nished  to  administrators  of  plans  upon 
receipt  by  the  Office  of  Labor-Manage¬ 
ment  and  Welfare-Pension  Reports  of 
information  which  is  submitted  for  ini¬ 
tial  filing  as  a  description  of  the  plan. 
After  the  initial  annual  report  for  each 
plan  has  been  submitted  for  filing,  and 
within  a  sufficient  period  of  time  prior 
to  the  date  each  succeeding  annual  re¬ 
port  is  required  to  be  filed,  administra¬ 
tors  of  plans  will  receive  from  the  Office 
of  Labor-Management  and  W^are- 
Pension  Reports,  copies  of  United  States 
Department  of  Labor  Form  D-2.  Addi¬ 
tional  copies  of  United  States  Depart¬ 
ment  of  Labor  Form  D-2  will  be  fur¬ 
nished  to  administrators  of  plans  upon 
request  directed  to  the  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports.  United  States  D^artment  of 
Labor,  Washington.  D.C.,  20210. 

§  460.5  Time  for  filing  plan  descrip, 
tion — amendments. 

Copies  of  the  descriptions  of  such 
plans  Shan  be  filed  with  and  received  by 
the  Office  of  Labor-Management  and 
Welfare-Pension  Reports,  United  States 
Department  of  Labor,  Washington,  D.C., 
20210,  within  90  days  after  the  estab¬ 
lishment  of  such  plan,  or  within  90  days 
after  the  time  the  plan  becomes  subject 
to  the  requirements  of  the  Act.  When¬ 
ever  any  amendment  or  modification  of 
any  such  plan,  refiecting  changes  in  the 
data  and  information  included  in  the 
original  plan,  other  than  data  and  infor¬ 
mation  also  required  to  be  included  in  an¬ 
nual  reports  under  section  7  of  the  Act,  is 
made,  two  copies  shall  be  filed  with  the 
Office  of  Labor-Manag^ent  and  Wel¬ 
fare-Pension  Reports  within  60  days 
after  the  change  has  been  effectuated. 
Such  amendments  shall  be  filed  with  the 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports  either  by  submit¬ 
ting  the  additional  information  properly 
executed  and  labeled  “to  be  incorporated 
into  original  submission  which  has  been 
marked  with  file  number  (insert  file 
number)  ”  or,  by  submitting  a  completely 
new  and  corrected  plan  description  on  a 
properly  executed  Form  D-1.  If  the  lat¬ 
ter  method  is  adopted,  the  administrator 
shall  check  the  box  indicating  “amend¬ 


PART  461— CERTIFICATION  OF  IN¬ 
FORMATION  BY  INSURANCE  CAR- 
RIERS  OR  SERVICE  OR  OTHER 
ORGANIZATIONS 

Sec. 

461.1  Pxirpoee  and  scope. 

461.2  Information  to  be  certified. 

461.3  Period  of  coverage. 

461.4  Optional  use  of  forms. 

461.5  Codification. 

461.6  Time  for  submission  of  Infomation. 

Authobitt:  SI  461.1  to  461.6  Issued  under 
secs.  5.  7.  72  Stot.  999.  1000,  76  Stst.  36.  87; 
29  U.S.C.  304,  306;  Secretary’s  Order  No.  24-63 
(28  FH.  9172)  and  Secretary’s  Order  No. 
25-63  (28  PJl.9173).. 

§  461.1  Purpose  and  scope. 

Section  7  of  the  Welfare  and  Pension 
Plans  Disclosure  Act.  as  amended  by  sec¬ 
tion  13  of  the  Welfare  and  Pension 
Plans  Disclosure  Act  Amendments  of 
1962,  provides,  in  part,  for  the  publica¬ 
tion  of  annual  financial  reports  by  ad¬ 
ministrators  of  welfare  or  pension  bene¬ 
fit  plans.  In  the  case  of  plans  under 
which  all  or  some  of  the  benefits  are  pro¬ 
vided  by  an  insurance  carrier,  or  service 
or  other  organization  (hereinafter  re¬ 
ferred  to  in  this  part  as  “the  carrier”) , 
it  further  requires  that  the  carrier  is 
to  certify  to  the  administrator  of  the  plan 


§  461.5  Certification. 

Any  document  containing  the  infor¬ 
mation  required  by  this  part  to  be  cer¬ 
tified  to  a  plan  administrator  shall  be 
signed  by  either  the  President,  Vice-Pres¬ 
ident.  or  Secretary-Treasurer,  or  any 
corresponding  principal  officer  of  the 
carrier. 

§  461.6  Time  for  submission  of  infor¬ 
mation. 

Information  required  to  be  certified 
as  provided  in  this  part  must  be  cer- 
tifi^  to  the  administrator  of  a  welfare 
or  pension  benefit  plan  within  120  days 
after  the  end  of  the  calendar,  policy,  or 
other  fiscal  year  on  which  the  annual 
financial  report  of  the  plan  is  based. 


PART  462— VARIATION  FROM 
PUBLICATION  REQUIREMENTS 

Subport  A — Procedures 
Oenebal  Rui.es 

Sec. 

462.1  Definitiems. 

462.2  Application  of  this  part. 

462 A  Petition  tor  rule  granting  variation. 

462.4  Review  of  petition;  informal  confer- 

erenoea. 

462.5  Ck>nBoUdation. 

462.6  Denials. 

462.7  Oj^rtunlty  for  hearing. 


friday,  December  27,  1963 

Hsabino  Procxdttbbs 
4^2.8  Notice. 

402  S  Designation  of  Hearing  Examiner; 
disqualification. 

442.10  Powers  of  Hearing  Examiners. 

442!i1  Transcripts. 

442.12  Appearances;  representation. 

442.13  Evidence  and  procedure. 

462.14  Rights  of  participants. 

442.15  Objections  to  evidence. 

442.16  Certification  of  record. 

462.17  Tentative  decision. 

442.18  Exceptions  to  tentative  decisions. 

442.19  Final  decision. 

442.20  Official  notice. 

Subpart  B— Variations 

(^tain  Emplotxe  Benefit  Plans  UTnJzzNO 
Blue  Cross  and  Blue  Shield  Organizations 

442.25  Rule  of  variation. 

442.26  Conditions  of  variation. 

Axtthoritt:  iS  462.1  to  462.26  issued  under 
MC.  5>  72  Stat.  999;  76  Stat.  36;  29  UB.C.  304. 
Secretary’s  Order  No.  24-63  (28  P.R.  9172) 
end  Secretary’s  Order  No.  25-63  (28  FH. 
9173). 

Subparl  A — Procedures 

General  Rxtles 
g  462.1  Definitions. 

(a)  “Interested  person”  means  any 
person  whose  interests  are  or  will  be  af¬ 
fected  by  the  granting  or  denying  of  any 
variation  as  to  the  manner  or  period  for 
publication  of  information  required  to 
be  .contained  in  any  plan  description  or 
annual  report. 

(b)  “Act”  means  the  Welfare  and 
Pension  Plans  Disclosure  Act  as  amend¬ 
ed  by  the  Welfare  and  Pension  Plans 
Disclosure  Act  Amendments  of  1962. 

(c)  “Administrator”  means  the  Labor- 
Management  Services  Administrator. 

(d)  “Parties  of  record”  mean  inter¬ 
ested  persons  entering  appearances  at 
a  hearing. 

(c)  “Person”  means  an  individual, 
partnership,  corporation,  mutual  com¬ 
pany,  joint-sto(^  company,  trust,  unin- 
eorporated  organization,  association,  or. 
employee  organization. 

§  462.2  Application  of  this  part. 

Section  5(a)  of  the  Act  provides  for 
the  publication  of  a  plan  description  and 
an  annual  financial  report  for  an  em¬ 
ployee  welfare  benefit  plan  or  an  em¬ 
ployee  pension  benefit  plan  containing 
the  information  required  in  sections  6 
and  7  of  the  Act.  The  form  and  detail  of 
such  reports  are  prescribed  by  the  Labor- 
Management  Sen  ices  Administrator  and 
are  contained  in  Part  460  of  this  chiq)ter. 
It  is  further  provided  that  if  the  Labor- 
Management  Services  Administrator 
finds,  on  the  record,  after  giving  inter¬ 
ested  persons  an  opportunity  to  be  heard, 
that  specific  information  on  plans  of 
certain  kinds  or  on  any  class  or  classes 
of  benefits  provided  by  such  plans  can¬ 
not  in  the  normal  method  of  operation 
(tf  such  plans  be  practicably  ascertained 
or  made  available  for  publication  in  the 
manner  or  for  the  period  prescribed  by 
the  Act,  or  that  the  information  if  pub¬ 
lished  in  such  manner  or  for  such  period 
would  be  duplicative  or  uninformative, 
the  Administrator  may  by  regulation 
prescribe  such  other  manner  or  such 
other  period  for  the  publication  of  such 
information  as  he  may  determine  to  be 
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necessary  and  appropriate  to  carry  out 
the  purposes  of  the  Act.  The  purpose 
of  this  part  is  to  provide  procediu’es  to 
govern  the  application,  consideration, 
and  decision  upon  petition  for  a  varia¬ 
tion  as  to  the  manner  or  period  of  pub¬ 
lishing  information  on  plan  descriptions 
or  annual  reports  under  section  5(a)  of 
the  Act. 

§  462.3  Petition  for  rule  granting  varia¬ 
tion. 

(a)  Any  interested  person  may  peti¬ 
tion  the  Administrator,  on  behalf  of  a 
welfare  or  pension  benefit  plan,  or  on 
behalf  of  welfare  or  pension  benefit  plans 
of  certain  kinds,  or  with  respect  to  infor¬ 
mation  on  any  class  or  classes  of  benefits 
provided  by  such  plans,  for  a  rule  pre¬ 
scribing  a  different  manner  or  period  for 
publication  of  certain  information  than 
is  otherwise  required  by  the  Act  and 
Part  460  of  this  chapter. 

(b)  A  petition  shall  be  submitted  in 
writing,  accompanied  by  three  copies, 
and  shall  set  out  in  detail: 

(1)  The  name  of  the  plan,  or  if  the 
petition  concerns  a  type  or  class  of  plan, 
a  complete  description  of  such  type  or 
class  of  plan; 

(2)  If  the  petition  concerns  a  class  or 
type  of  benefit  provided  by  the  plan,  a 
description  of  the  benefit  provided; 

(3)  The  petitioner’s  capacity  or  fimc- 
tion  with  respect  to  the  plan,  or  other¬ 
wise  his  interest  in  obtaining  the  varia¬ 
tion  requested; 

(4)  The  information  concerning  which 
the  variation  as  to  the  filing  and  publica¬ 
tion  is  requested; 

(5)  Whether  the  petition  concerns  the 
“plan  description”  as  provided  for  in  sec¬ 
tion  6  of  the  Act,  or  the  “annual  report” 
as  provided  for  in  section  7  of  the  Act. 
or  both; 

(6)  Whether  the  petition  concerns 
publication  to  participants  or  benefici¬ 
aries  as  provided  for  in  section  8(a)  of 
the  Act,  or  filing  as  provided  in  section 
8(b)  of  the  Act.  or  both; 

(7)  Whether  the  petition  concerns  the 
manner  or  period  prescribed  for  publi¬ 
cation  or  filing  or  both. 

(8)  A  full  explanation  as  to  why  the 
information  desired  to  be  reported  in  a 
different  manner  or  for  a  different  period 
than  prescribed  cannot  be  practicably 
ascertained  or  made  available  for  publi¬ 
cation  in  the  manner  or  for  the  period 
prescribed  by  the  Act,  or  why  such  in¬ 
formation  if  published  in  such  manner 
or  for  such  period  would  be  duplicative 
or  iminf  ormative. 

(c)  Where  the  Administrator  deems 
a  variation  from  reporting  as  set  out  in 
section  5(a)  of  the  Act  necessary  and  ap¬ 
propriate  to  carry  out  the  purposes  of 
the  Act,  he  may  initiate  the  rule-making 
process  provided  in  this  part  on  his  own 
motion. 

§  462.4  Review  of  petition;  informal 
conferences. 

Petitions  described  in  §  462.3  shall  be 
reviewed  by  appropriate  personnel  of  the 
Department  of  Labor.  Notice  of  receipt 
of  the  petition  may  be  accorded  other 
Interested  persons  as  is  deemed  appro¬ 
priate.  The  petitioner  and  other  inter¬ 
ested  persons  may  be  requested  to  confer 
informally  regarding  the  petition,  and 
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the  petitioner  may  be  required  to  submit 
additioual  information  concerning  the 
petition. 

§  462.5  Consolidation. 

Upon  motion  and  good  cause  shown 
or  upon  his  own  initiative,  the  Adminis¬ 
trator  may  at  any  5;tage  in  the  con¬ 
sideration  of  a  petition  or  petitions  as 
set  out  in  this  part,  contemporaneously 
consider  or  consolidate  for  hearing,  or 
for  other  purposes,  two  or  more  pro¬ 
ceedings  if  he  finds  such  action  appro¬ 
priate  and  equitable  to  all  interested 
persons. 

§  462.6  Denials. 

Upon  consideration  of  the  facts  and 
reasons  stated  in  a  petition,  the  Ad¬ 
ministrator  may  without  further  pro¬ 
ceedings  deny  in  whole  or  in  part  the 
petition  on  the  ground  that  it  fails  to 
allege  facts  entitling  the  petitioner  to  the 
variation  requested,  or  on  such  other 
grounds  as  shall  be  stated  in  notice  given 
to  the  petitioner. 

§  462.7  Opportunity  for  hearing. 

(a)  Upon  consideration  and  investi¬ 
gation  of  the  facts  and  reasons  stated 
in  a  petition,  or  with  respect  to  a  pro-  > 
posal  on  his  own  motion,  the  Administra¬ 
tor  may  take  the  action  prescribed  in 
either  paragraph  (b)  or  (c)  of  this 
section. 

(b)  The  Administrator  may  set  the 
petition,  or  other  proposed  action,  for 
hearing  before  a  Hearing  Examiner. 

(c)  The  Administrator  may  notify  the 
petitioner  and  such  other  persons  as 
he  deems  appropriate  of,  and  publish  in 
the  Federal  Register,  a  proposed  finding 
or  rule  with  respect  to  the  petition,  or 
with  respect  to  a  proposal  made  on  his 
own  motion,  for  variation  from  publica¬ 
tion  and  reporting.  In  the  event  that 
the  Administrator  promulgates  a  pro¬ 
posed  finding  or  rule,  a  minimum  of  15 
days  shall  be  allowed  following  publica¬ 
tion  thereof  within  which  the  Adminis¬ 
trator  shall  receive  objection  and  request 
for  hearing  from  any  interested  person. 
Upon  receipt  of  objection  and  request  for 
hearing,  the  Administrator  shall  set  the 
petition  for  hearing  before  a  Hearing 
Examiner.  If  no  objection  and  request 
for  hearing  is  received  within  15  days  the 
Administrator  shall  issue  a  final  finding 
or  rule. 

Hearing  Procedures 
§  462.8  Notice. 

Notice  of  the  time,  place,  the  nature 
of  any  hearing,  the  terms  or  substance 
of  the  proposed  rule  or  the  subjects  and 
issues  involved,  and  the  authority  under 
which  the  rule  is  proposed,  shall  be  pub¬ 
lished  in  the  Federal  Register  and  may 
also  otherwise  be  given  to  all  known 
interested  persons  at  least  15  days  prior 
to  the  date  of  such  hearing. 

§  462.9  Designation  of  Hearing  Exam¬ 
iner;  disqualification^ 

The  Administrator  shall  designate  a 
Hearing  Examiner  appointed  pursuant 
to  section  11  of  the  Administrative  Pro¬ 
cedure  Act  to  preside  at  the  hearing.  To 
the  extent  practicable,  the  name  of  the 
Hearing  Examiner  designated  will  be 
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included  in  the  notice  of  hesuing,  or  if 
omitted  from  the  notice,  made  known  to 
the  persons  as  soon  as  possible  there¬ 
after,  prior  to  the  holding  of  the  hearing. 
A  Hearing  Examiner  may  withdraw  from 
a  proceeding  if  he  considers  himself  dis¬ 
qualified.  In  addition  an  interested  per¬ 
son  may  by  the  filing  of  a  sufficient  affi¬ 
davit  prior  to  completion  of  a  hearing, 
present  to  the  Administrator  the  issue 
of  the  personal  bias  or  disqualification 
of  such  officer;  thereupon  the  Adminis¬ 
trator  shall  determine  the  matter  as  part 
of  the  record  and  decision  in  the  case. 

§  462.10  Powers  of  Hearing  Elxaminers. 

(a)  A  Hearing  Examiner  shall  have 
the  authority  between  the  time  he  is 
designated  and  certification  of  the  record 
to  the  Administrator: 

(1)  To  give  notice  concerning,  and  to 
conduct,  healings; 

(2)  To  administer  oaths  and  affirma¬ 
tions; 

(3)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(4)  To  take  or  cause  depositions  to 
be  taken  whenever  the  ends  of  justice 
woifid  be  served  thereby; 

(5)  To  regulate  the  course  of  the 
hearing; 

(6)  To  hold  conferences  for  the  settle¬ 
ment  or  simplffication  of  the  issues  by 
consent  of  the  parties; 

(7)  To  dispose  of  procedural  requests 
or  other  matters; 

(8)  To  call,  examine,  and  cross- 
examine  witnesses,  and  to  introduce 
into  the  record  documentary  or  other 
evidence; 

(9)  To  limit  the  number  of  witnesses 
at  hearings,  and  exclude  evidence  or 
testimony  which  may  be  irrelevant,  im¬ 
material  or  cumulative; 

(10)  If  appropriate  or  necessary,  to 
exclude  persons  or  counsel  from  partic¬ 
ipation  in  hearings  for  refusing  any 
proper  request  for  information  or  docu¬ 
mentary  evidence,  or  for  contumacious 
conduct; 

(11)  To  grant  continuances  or  re¬ 
schedule  hearings  for  good  cause  shown; 

(12)  To  consider  and  decide  proce¬ 
dural  matters; 

(13)  To  take  any  other  action  author¬ 
ized  by  this  part. 

(b)  The  Hearing  Examiner's  author¬ 
ity  in  the  proceeding  shall  terminate 
upon  certification  of  the  record  to  the 
Administrator,  or  when  he  shall  have 
withdrawn  from  the  case  upon  consid¬ 
ering  himself  disqualified,  or  upon  termi¬ 
nation  of  his  authority  by  the  Adminis¬ 
trator  for  good  caiise  stated.  However, 
the  Hearing  Examiner's  authority  may 
be  reinstated  upon  referral  of  the  issues 
by  the  Administrator  for  rehearing  of 
all  or  some  of  the  issues.  This  authority 
will  again  terminate  upon  certification 
of  the  rehearing  record  to  the  Adminis¬ 
trator. 

§  462.11  Transcripts. 

The  hearing  shall  be  stenographically 
reported  and  a  transcript  shall  be  made 
available  to  interested  persons  on  terms 
prescribed  by  the  Hearing  Examiner. 

§  462.12  Af^iearances;  representation. 

The  Department  of  Labor  does  not 
maintain  a  r^sdster  of  persons  or  attor¬ 


neys  who  may  practice  at  hearings.  Any 
interested  person  may  appear  and  be 
heard  in  person  or  be  represented  by 
counsel. 

§  462.13  Evidence  and  procedure. 

(a)  Formal  rules  of  evidence  or  pro¬ 
cedure  in  use  in  courts  of  law  or  equity 
shall  not  apply.  However,  it  shall  be 
the  policy  to  exclude  testimony  or  matter 
which  is  irrelevant,  immaterial  or  un¬ 
duly  repetitious.  Contumacious  or  dis¬ 
orderly  conduct  at  a  hearing  may  be 
ground  for  exclusion  therefrom.  The  re¬ 
fusal  of  a  witness  at  any  hearing  to  an¬ 
swer  any  questions  which  have  been 
ruled  to  be  proper  shall,  in  the  discretion 
of  the  Hearing  Examiner,  be  ground  for 
striking  aU  testimony  previously  given 
by  such  witness  on  related  matter. 

(b)  Where  evidence  might  involve  ex¬ 
tensive  technical  or  statistical  data,  the 
Hearing  Examiner  may  require  or  permit 
such  material  to  be  submitted  in  orderly 
documentary  form  rather  than  be  read 
into  the  record  by  witnesses.  At  any 
stage  of  the  hearing  the  Hearing  Exam¬ 
iner  may  call  for  further  evidence  or  tes¬ 
timony  on  any  matter.  After  the  hearing 
has  been  closed,  no  further  information 
shall  be  received  on  any  matter,  unless 
provision  shaU  have  been  made  for  it  at 
the  hearing,  or  except  as  the  Adminis¬ 
trator  may  direct  by  reopening  the 
hearing. 

§  462.14  Rights  of  participants. 

Each  interested  person  shaU  have  the 
right  to  present  oral  or  documentary  evi¬ 
dence,  to  submit  evidence  in  rebuttal, 
and  to  conduct  such  cross-examination 
as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts  (all  subject  to 
the  nilings  of  the  Hearing  Examiner), 
and  to  object  to  admissions  or  exclusions 
of  evidence. 

§  462.15  Objections  to  evidence. 

Objections  to  the  admission  or  exclu¬ 
sion  of  evidence  shall  be  in  short  form, 
stating  the  grounds  for  such  objection. 
The  transcript  shall  not  include  argu¬ 
ment  thereon  except  as  required  by  the 
Hearing  Examiner.  Rulings  on  such  ob¬ 
jections  shall  be  a  part  of  the  transcript. 
No  such  objection  shall  be  deemed  waived 
by  further  participation  in  the  hearing. 
Formal  exceptions  to  rulings  on  objec¬ 
tions  are  unnecessary. 

§  462.16  CertificaticMi  of  record. 

With  reasonable  dispatch  after  the 
close  of  the  hearing,  the  Hearing  Exam¬ 
iner  shall  certify  to  the  Administrator 
a  complete  record  of  the  proceedings. 
All  parties  of  record  shall  be  notified  of 
the  certification  of  the  record  to  the 
Administrator. 

§  462.17  Tentative  decision. 

Upon  conclusion  of  the  hearing,  within 
such  time  as  the  Hearing  Examiner  shall 
provide,  parties  of  record  shall  be  ac¬ 
corded  opportunity  to  sutoiit  proposed 
findings  and  conclusions.  Thereafter, 
the  Administrator  shall  serve  a  tenta¬ 
tive  decision  on  all  interested  persons 
participating  in  the  hearing:  Provided, 
however.  That  in  any  case  in  which  the 
Administrator  finds  up<m  the  record  that 
due  and  timely  execution  of  his  func¬ 


tions  imperatively  and  unavoidably  so 
require,  he  may  issue  a  final  decisicHi 
without  having  issued  a  prior  tentative 
decision. 

§  462.18  Exceptions  to  tentative  deci. 
sions. 

Within  20  days  following  a  tentative 
decision,  pennies  of  record  may  file  ex. 
ceptions  to  such  decision  and  supporting 
.reasons  therefor  for  consideration  by  the 
Administrator.  Exceptions  shall  be  in 
writing  (original  and  two  copies),  and 
shall  refer  to  the  specific  findings  of  facts 
or  conclusions  of  law  excepted  to. 

§  462.19  Final  decision. 

Within  a  reasonable  time  following  ex. 
piration  of  the  period  for  filing  excep. 
tions,  the  Administrator  shall  issue  a 
final  decision  granting  or  denying  in 
whole  or  in  part  a  variation  as  to  the 
manner  or  period  for  the  publication 
of  information. 

§  462.20  Official  notice. 

The  Hearing  Examiner  or  the  Admin, 
istrator  may  at  any  stage  of  the  Hearing 
Procedure  take  official  notice  of  matters 
not  appearing  in  the  evidence  in  the 
record:  Provided,  however.  That  any 
parties  of  record  on  timely  request  shall 
be  afforded  an  opportunity  to  show  the 
contrary. 

Subpart  B— Variations 

Certain  Employee  Benefit  Plans  Un. 

LiziNG  Blub  Cross  and  Blue  Shxelo 

Organizations 

§  462.25  Rule  of  variation. 

All  employee  benefit  plans,  which  uti¬ 
lize  Blue  Cross  and  Blue  Shield  member 
organizations  for  the  purpose  of  provid. 
ing  benefits,  which  are  presently  required 
under  section  7(d)  (2)  (A)  of  the  Act  to 
attach  to  their  annual  reports  a  copy  at 
the  financial  report  of  the  Blue  Cross 
or  Blue  Shield  member  organization  uti. 
lized,  will  no  longer  be  required  to  at. 
tach  a  copy  of  such  financial  report  to 
their  annual  report,  required  to  be  fll^ 
with  the  Secretary  of  Labor  under  sec¬ 
tion  8(b)  of  the  Act,  subject  to  the  fol¬ 
lowing  conditions. 

§  462.26  Conditions  of  variation. 

(a)  Each  member  Blue  Cross  and  Blue 
Shield  organization  providing  benefits 
for  plans  to  which  this  variation  applies 
ShaU: 

(1)  Submit  to  the  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports,  within  120  days  sifter  the  end  of 
its  fisesd  year,  10  copies  of  its  latest 
financial  report.  In  suldition  to  Uie 
financisd  information  contained  therein, 
each  such  member  Blue  Cross  or  Blue 
Shield  orgsmization  shaU  provide  in  such 
report  or  in  sm  attsichment  thereto,  its 
nsune,  siddress,  smd  code  number; 

(2)  Theresffter  msdee  timely  written 
notifiesdion  to  esmh  plan  sulministratcff 
of  a  psu*ticipating  ^idoyee  benefit  plan 
required  to  submit  a  copy  of  the  financial 
report  of  such  organization  under  sec¬ 
tion  7(d)(2)(A)  of  the  Act  that  such 
member  Blue  Cross  or  Blue  Shield  orga¬ 
nization  hsis  submitted  its  latest  financial 
report  to  the  Office  of  Labor-Manage¬ 
ment  and  Welfare-Pension  Reports. 
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(b)  In  lieu  of  subinit4;ing  to  the  Office  ) 
of  Labor-Management  and  Welfare-Pen-  ] 
sion  Reports  the  financial  report  of  such  i 
Blue  Cross  or  Blue  Shield  organization,  , 
ggcb  plun  administrator  of  an  em¬ 
ployee  benefit  plan  to  which  this  var¬ 
iation  applies  shall  report  in  Item  (1) 

of  Exhibit  A-3  of  Department  oi.  Labor  1 
Annual  Report  Form  D-2,  or  in  an  at¬ 
tachment  thereto,  the  name,  address  and 
code  number  of  each  Blue  Cross  or  Blue 
gbield  organization  which  the  plan  . 
utilizes  and  shall  indicate  that  the  fi¬ 
nancial  report  of  each  such  Blue  Cross 
or  Blue  Shield  oii^anization  is  on  file  with 
tbe  Office  of  Labor-Management  and 
Welfare-Pension  Reports. 

(c)  Blue  Cross  and  Blue  Shield  orga- 
oiaations  and  employee  benefit  plans 
utilizing  their  services  are  cautioned 
that: 

(1)  This  variation  does  not  apply  to 
gny  employee  benefit  plan  for  which  the 
Blue  Cross  or  Blue  Shield  organization 
nudntains  separate  experience  records 
for  such  plan,  since  such  plan  is  not  re¬ 
quired  to  file  a  financial  report  of  the 
carrier  or  other  organization  under 
section  7(d)  (2) . 

(2)  This  variation  does  not  affect  the 

responsibilities  of  each  member  Blue 
Cross  and  Blue  Shield  organization  in- 
T^ved,  to  comply  with  the  certification 
requirements  of  section  7(g)  of  the  Act 
(29  UB.C.  306(g) )  and  Part  461  of  this 
chapter.  _ 

part  463— welfare  AND  PENSION 
PLANS  WITH  LESS  THAN  100  PAR¬ 
TICIPANTS 

Sec. 

463.1  Purpose  and  scope. 

468.2  Definitions. 

463.3  Identification  of  plans  covering  less 

than  100  participants. 

463.4  Scope  of  exemption. 

463.5  Withdrawal  of  exemption. 

Authoritt:  §{  463.1  to  463.5  Issued  under 
MCtions  6.  7.  72  Stat.  900,  1000,  76  Stat.  36, 
87;  29  UA.C.  304,  306;  Secretary’s  Order  No. 
34-63  (28  F.R.  0172)  and  Secretary’s  Order 
No.  26-63  (28  F.R.  9173). 

§  463.1  Purpose  and  scope. 

The  purpose  of  this  part  is  to  imple¬ 
ment  section  7  of  the  Welfare  and  Pen¬ 
sion  Plans  Disclosure  Act  (72  Stat.  1000, 
76  Stat.  36;  29  UB.C.  306),  as  amended 
by  the  Welfare  and  Pension  Plans  Dis¬ 
closure  Act  Amendments  of  1962.  As 
implmnented  by  Secretary’s  Orders  Nos. 
24-63,  25-63  (28  F.R.  9172,  9173),  that 
section  provides  an  exemption  from 
the  requirement  of  publishing  an  annual 
financial  report  concerning  employee 
vdfare  or  pension  benefit  plans  that 
cover  less  than  100  participants.  After 
investigation,  the  Director,  Office  of  La¬ 
bor-Management  and  Welfare-Pension 
Reports  may  require  the  administrator 
of  any  plan  otherwise  covered  by  the 
Act  to  publish  an  annual  report  when 
necessary  and  appropriate  to  carry  out 
tbe  purposes  of  the  Act. 

§  463.2  Definitions. 

The  term  “participant”  means  any 
employee  or  former  employee  of  an  em- 
pk^er  or  any  member  of  an  mnployee 
orswiization  who  is  or  may  become  eli- 
Sible  to  receive  a  benefit  of  any  tsrpe  from 
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an  employee  welfare  or  pension  benefit  ^ 
plan,  or  whose  beneficiaries  may  be  eli-  ^ 
gible  to  receive  any  such  benefit.  ^ 

§  463.3  Identification  of  plans  covering 
less  than  100  participants. 

A 

The  administrator  of  any  covered  em-  ^ 
ployee  welfare  or  pension  benefit  plan 
covering  less  than  100  participants  is  a 
not  required  to  publish  (as  otherwise  re¬ 
quired  by  sections  8  (a)  and  (b)  of  the  *■ 
Act)  the  annual  financial  report  specified 
in  section  7  of  the  Act:  Provided,  how-  . 
ever.  That  the  administrator  of  such  a 
plan  shall  submit  two  copies  of  U.S.  De¬ 
partment  of  Labor  Form  D-3  completed 
and  executed  in  accordance  with  instruc¬ 
tions  contained  thereon.  Such  forms 
shall  be  submitted  within  150  days  after 
the  end  of  each  calendar,  policy,  or  other 
fiscal  year  during  which  the  plan  covers 
less  than  100  participants,  as  provided  in 
§  463.4.  The  form  calls  for  identification 
of  the  plan  and  information  relating  to 
the  greatest  number  of  participants  cov¬ 
ered  by  the  plan  at  any  one  time  during 
the  reporting  year.  Copies  of  the  form 
may  be  obtained  by  request  directed  to 
the  Office  of  Labor-Management  and 
Welfare-Pension  Reports.  U.S.  Depart¬ 
ment  of  Labor,  Washington,  D.C.,  20210. 

§  463.4  Scope  of  exemption. 

The  exemption  contained  in  §  463.3 
Shan  not  apply  to  any  plan  which  covers 
100  or  more  participants  at  any  time 
during  the  calendar,  policy,  or  other 
fiscal  year  upon  which  the  records  of  the 
plan  are  maintained. 

§  463.5  Withdrawal  of  exemption. 

The  Labor-Management  Services  Ad¬ 
ministrator,  after  investigation,  may  re¬ 
quire  the  administrator  of  any  plan 
otherwise  subject  to  the  provisions  of 
the  Act.  but  exempt  from  the  require¬ 
ment  of  publishing  an  annual  financial 
report  by  reason  of  covering  fewer  than 
100  participants,  to  publish  an  annual 
financial  report  containing  the  informa¬ 
tion  required  by  section  7  of  the  Act  in 
the  form  and  detail  prescribed  in  Part 
460  of  this  chapter,  when  he  finds  that 
publication  of  such  a  report  is  neces¬ 
sary  and  appropriate  to  carry  out  the 
purposes  of  the  Act. 

PART  464 — BASIC  BONDING 
REQUIREMENTS 

Subpart  A— Criteria  for  Dotermining  Who  Must 
Be  Boftded 


464.1  Statutory  provisions. 

464.2  Coverage  of  section  13. 

464.3  Plans  exempt  from  the  coverage  of 

section  13. 

464.4  Plan  administrators,  officers  and 

employees  for  purposes  of  section 
13. 

464.5  “Funds  or  other  property’’  of  a  plan. 

464.6  Determining  when  “funds  or  other 

property’’  belong  to  a  plan. 

464.7  Determining  when  “ftmds  or  other 

property’’  are  “handled”  so  as  to 
require  bonding. 

Subpart  B— Scope  and  Form  of  the  Bond 

464.8  Statutory  provision-scope  of  the 

bond. 

464.9  The  nature  of  the  duties  oi  activities 

to  which  the  bonding  requirement 
relates. 


464.10  Meaning  of  fraud  or  dishonesty. 

464.11  Individual  or  schedule  or  blanket 

form  of  bonds. 

Subpart  C — Amount  of  tho  Bond 

464.12  Statutory  provision. 

464.13  Relationship  of  determining  the 

amount  of  the  bond  to  “handling”. 

464.14  The  meaning  of  “funds”  in  determin¬ 

ing  the  amount  of  the  bond. 

464.15  Determining  the  amount  of  funds 

“handled”  during  the  preceding  re¬ 
porting  year. 

464.16  Procedures  to  be  used  for  estimating 

the  amount  of  funds  to  be  “han¬ 
dled”  during  the  current  reporting 
year  in  those  cases  where  there  is 
no  preceding  reporting  year. 

464.17  Amount  of  bond  required  in  given 

types  of  bonds  or  where  more  than 
one  plan  is  insvired  in  the  same 
bond. 

464.18  Bonds  over  $500,000. 

Subpart  D — General  Bond  Rules 

464.19  Naming  of  insureds. 

464.20  Term  of  the  bond,  discovery  period, 

other  bond  clauses. 

464.21  Use  of  existing  bonds,  separate  bonds 
'  and  additional  bonding. 

Subpart  E — Qualified  Agents,  Brokers  and  Surety 
Companies  for  the  Placing  of  Bonds 

464.22  Corporate  sureties  holding  grants  of 

authority  from  the  Secretary  of  the 
’Treasviry. 

464.23  Interests  held  in  agents,  brokers  and 

surety  companies. 

Subpart  F— Miscellaneous  Provisions 

464.24  Prohibition  of  certain  activities  by 

unbonded  persons. 

464.25  Payment  of  bonding  costs. 

464.26  Powers  of  the  Secretary  of  Labor  to 

regulate  and  exempt. 

464.27  Enforcement. 

464.28  Relationship  to  other  laws. 

464.29  Effective  date  of  the  bonding  re¬ 

quirement. 

AxTTHORTrr:  Si  464.1  to  464.29  Issued  under 
sec.  13,  76  Stat.  39;  29  n.S.C.  3()8d;  Secretary’s 
Order  No.  24-63  (28  FJl.  9172)  and  Secre¬ 
tary’s  Order  No.  25-63  (28  FJl.  9173) . 

Subpart  A — Criteria  for  Determining 
Who  Must  Be  Bonded 

§  464.1  Statutory  provisions. 

Section  13(a)  of  the  Welfare  and  Pen¬ 
sion  Plans  Disclosure  Act  of  1958,  as 
amended,  states,  in  part,  that — 

Every  administrator,  officer  and  employee 
of  any  employee  welfare  benefit  plan  c«'  of 
any  employee  pension  benefit  plan  subject 
to  this  Act  who  handles  funds  or  other 
t  property  of  such  plan  shall  be  bonded  as 
herein  provided:  exc^t  that,  where  such 
plan  is  one  under  which  the  only  assets  from 
which  benefits  are  paid  are  the  general  assets 
of  a  union  w  of  an  employer,  the  adminis- 
f  trator,  officers  and  employees  of  such  plan 
shall  be  exempt  from  the  bonding  requlre- 
1  ments  of  ^is  section, 
n  •  *  •  Such  bond  shall  provide  protection 
to  the  plan  against  loss  by  reason  of  acts  of 
i.  fraud  or  dishonesty  on  the  part  of  such  ad- 
ir  ministrator,  officer,  or  employee,  directly  or 
through  connivance  with  others. 


§464.2  Coverage  of  section  13. 

Any  employee  welfare  benefit  plan  and 
any  employee  pension  benefit  plan  as 
defined  in  section  3(1)  and  3(2)  of  the 
Act  and  covered  within  the  terms  of  sec¬ 
tion  4  is  subject  to  the  bonding  require¬ 
ments  of  section  13  of  the  Act  and  to 
the  rules  and  regulations  promulgated 
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^For  purposes  of  the  exemption  discussed 
In  I  464^,  the  term  "union”  shall  Include 
"*  *  *  any  organization  of  any  kind  or  any 
i^ency  or  employee  representation  commit¬ 
tee,  association,  group,  or  plan.  In  which 
employees  participate  and  which  exists  for 
the  purpose  In  whole  or  In  part,  of  dealing 
with  employers  concerning  an  employee  wel¬ 
fare  or  pension  benefit  plan,  or  other  matters 
Incidental  to  employment  relationships 
•  •  •”  (29U^.C.302(a)(3)). 
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•  464.5  **Fund8  or  other  property**  of  a 
^  plan. 

The  afl&rmative  requirement  fw  bond¬ 
ing  persons  falling  within  the  definition 
of  administrator.  ofBcer  or  employee  is 
applicable  only  if  they  handle  "funds  or 
other  property”  of  the  plan  concerned. 
The  term  “funds  or  other  property”  is 
jotend^  to  encompass  all  property 
^hich  is  used  or  may  be  used  as  a  source 
for  the  payment  of  benefits  to  plan  par- 
ticipsi^ts.  It  does  not  Include  permanent 
assets  used  in  the  operation  of  the  plan 
such  as  land  and  buildings,  furniture 
and  fixtures  or  office  and  delivery  equip¬ 
ment  used  in  the  operation  of  the  plan. 
It  does  include  all  items  in  the  nature  of 
qoick  assets,  such  as  cash,  checks  and 
other  negotiable  instruments,  govern¬ 
ment  obligations  and  marketable  secu¬ 
rities.  It  also  includes  all  other  property 
or  items  convertible  into  cash  or  having 
a  cash  value  and  held  or  acquired  for  the 
ultimate  purpose  of  distribution  to  plan 
participants  or  beneficiaries.  In  the 
ease  of  a  plan  which  has  investments, 
this  would  include  all  the  investments  of 
the  plan  even  though  not  in  the  nature 
of  quick  assets,  such  as  land  and  build¬ 
ings,  mortgages,  and  securities  in  closely 
bdd  corporations.  However,  in  a  given 
ease,  the  question  of  whether  a  person 
iras  "handling”  such  "funds  or  other 
prm?erty”  so  as  to  require  bonding  would 
depend  on  whether  his  relationship  to 
this  property  was  such  that  there  was  a 
risk  that  he,  alone  or  in  connivance  with 
others,  could  cause  a  loss  of  such  "funds 
or  (^er  property”  through  fraud  or 
dishonesty. 

§  464.6  Determining  when  ^^funds  or 
other  property**  belong  to  a  plan. 

With  respect  to  any  contribution  to  a 
plan  from  any  source,  including  em~ 
layers,  employees  or  employee  orga¬ 
nizations,  the  point  at  which  any  given 
item  or  amount  becomes  "funds  or  other 
lMX4)erty”  of  a  plan  for  purposes  of  the 
bcmding  provisions  shaU  be  determined 
as  described  in  this  section. 

(a)  Where  the  plan  administrator  is 
a  board  of  trustees,  person  or  body  other 
than  the  employer  or  employee  organiza- 
tkHi  e^ablishing  the  plan,  a  contribution 
to  the  plan  from  any  source  shall  become 
“funds  or  other  property”  of  the  plan  at 
the  time  it  is  received  by  the  plan  ad¬ 
ministrator.  Employee  contributions 
c(Aected  by  an  mnployer  and  later 
turned  over  to  the  plan  administrator 
would  not  become  "funds  or  other  prop¬ 
erty”  of  the  plan  until  receipt  by  the  plan 
administrator. 

(b)  Where  the  employer  or  employee 
mganization  establishing  the  plan  is  it¬ 
self  the  plan  administrator: 

(1)  Contributions  from  employees  or 
other  persons  who  are  plan  participants 
would  normally  become  "funds  or  other 
properly”  of  the  plan  at  the  time  they 
are  received  by  the  employer  or  em¬ 
ployee  organization,  except  however  that 
contributions  made  by  withholding  from 
employees’  salaries  shall  not  be  consid- 
er«l  “funds  or  other  property”  of  the 
plan  for  purposes  of  the  bonding  pro¬ 
visions  so  long  as  they  are  retained  in 
and  not  segregated  in  any  way  from  the 
Roeral  assets  of  the  withholding  em- 
I^oyer  or  employee  organization. 


(2)  Contributions  made  to  a  plan  by 
such  employer  or  employee  organization 
and  contributions  made  by  withholdings 
from  employees’  salaries  would  normally 
become  "funds  or  other  property”  of  the 
plan  if  and  when  they  are  taken  out  of 
the  general  assets  of  the  employer  or 
employee  organization  and  placed  in  a 
special  bank  account  or  investment  ac¬ 
count;  or  identified  on  a  separate  set  of 
books  and  records;  or  paid  over  to  a 
corporate  trustee  or  used  to  purchase 
benefits  from  an  insurance  carrier  or 
service  or  other  organization;  or  other¬ 
wise  segregated,  paid  out  or  used  for  plan 
purposes,  whichever  shall  occur  first. 
Thus,  if  a  plan  is  operated  by  a  corpo¬ 
rate  trustee  and  no  segregation  from 
general  assets  is  made  of  monies  to  be 
turned  over  to  the  corporate  trustee  prior 
to  the  actual  transmittal  of  such  monies, 
the  contribution  represented  in  the 
transmission  becomes  "funds  or  other 
property”  of  the  plan  at  the  time  of  re¬ 
ceipt  by  the  corporate  trustee.  On  the 
other  hand,  if  a  special  fund  is  first  es¬ 
tablished  from  which  monies  are  paid 
over  to  the  corporate  trustee,  a  given 
item  would  become  "funds  or  other  prop¬ 
erty”  of  the  plan  at  the  time  it  is  placed 
in  the  special  fund.  Similarly,  if  plan 
benefits  are  provided  through  the  me¬ 
dium  of  an  insurance  carrier  or  service 
or  other  organization  and  no  segrega¬ 
tion  from  general  assets  of  monies  used 
to  purchase  such  benefits  is  made  prior 
to  turning  such  monies  over  to  the  or¬ 
ganization  contracting  to  provide  bene¬ 
fits,  plan  funds  or  other  property  come 
into  being  at  the  time  of  receipt  of  pay¬ 
ment  for  such  benefits  by  the  insurance 
carrier  or  service  or  other  organization. 
In  such  a  case,  the  "funds  or  other  prop¬ 
erty”  of  the  plan  would  be  represented 
by  the  insurance  contract  or  other  obli¬ 
gations  to  pay  benefits  and  would  not  be 
normally  subject  to  "handling”.  Bond¬ 
ing  would  not  be  required  for  any  per¬ 
son  with  respect  to  the  purchase  of  such 
benefits  directly  from  general  assets  nor 
with  respect  to  the  bare  existence  of  the 
contract  obligation  to  pay  benefits. 
However,  if  the  particular  arrangement 
were  such  that  monies  derived  from,  or 
by  virtue  of,  the  contract  did  subse¬ 
quently  flow  back  to  the  plan,  bonding 
may  be  required  if  such  monies  return¬ 
ing  to  the  plan  are  handled  by  plan  ad¬ 
ministrators,  officers  or  employees. 
(Further  discussion  on  bonding  of  in¬ 
sured  plans  is  contained  in  §  464.7(b) 
(7).) 

§  464.7  Determining  when  ^^funds  or 
other  property**  are  ^^handled**  so  as 
to  require  bonding. 

(a)  General  scope  of  term.  (1)  A 
plan  administrator,  officer,  or  employee 
shall  be  deemed  to  be  "handling”  funds 
or  other  property  of  a  plan,  so  as  to  re¬ 
quire  bonding  under  section  13,  when¬ 
ever  his  duties  or  activities  with  respect 
to  given  funds  or  other  property  are  such 
that  there  is  a  risk  that  such  funds  or 
other  property  could  be  lost  in  the  event 
of  fraud  or  dishonesty  on  the  part  of 
such  person,  acting  either  alone  or  in 
collusion  with  others.  While  ordinarily, 
those  plan  administrators,  officers  and 
employees  who  "handle”  within  the 
meaning  of  section  13  will  be  those  per¬ 


sons  with  duties  related  to  the  receipt, 
safekeeping  and  disbursement  of  funds, 
the  scope  of  the  term  "handles”  and  the 
prohibitions  of  paragraph  (b)  of  section 
13  shall  be  deemed  to  encompass  any  re¬ 
lationship  of  an  administrator,  officer  or 
employee  with  respect  to  funds  or  other 
property  which  can  give  rise  to  a  risk  of 
loss  through  fraud  or  dishonesty.  This 
shall  include  relationships  such  as  those 
which  involve  access  to  funds  or  other 
property  or  decision  making  powers  with 
respect  to  funds  or  property  which  can 
give  rise  to  such  risk  of  loss. 

(2)  Section  13  contains  no  exemptions 
based  on  the  amount  or  value  of  funds 
or  other  property  “handled”,  nor  is  the 
determination  of  the  existence  of  risk  of 
loss  based  on  the  amount  involved.  - 
However,  regardless  of  the  amount  in¬ 
volved,  a  given  duty  or  relationship  to 
funds  or  other  property  shall  not  be  con¬ 
sidered  "handling”,  and  bonding  is  not 
required,  where  it  occurs  imder  condi¬ 
tions  and  circumstances  in  which  the 
risk  that  a  loss  will  occur  through  fraud 
or  dishonesty  is  negligible.  This  may  be 
the  case  where  the  risk  of  mishandling  is 
precluded  by  the  nature  of  the  funds  or 
other  property  (e.g.,  checks,  securities 
or  title  papers  which  can  not  be  nego¬ 
tiated  by  the  persons  performing  duties 
with  respect  to  them).  It  may  also  be 
the  case  where  significant  risk  of  mis¬ 
handling  in  the  performance  of  duties 
of  an  essentially  clerical  character  is 
precluded  by  fiscal  controls. 

(b)  General  criteria  for  determining 
“handling".  Subject  to  the  {q)plication 
of  the  basic  standard  of  risk  of  loss  to 
each  situation,  general  criteria  for  de¬ 
termining  whether  there  is  "handling” 
so  as  to  require  bonding  are: 

(1)  Physical  contact.  Physical  con¬ 
tact  with  cash,  checks  or  similar  prop¬ 
erty  generally  constitutes  "handling”. 
However,  persons  who  from  time  to  time 
perform  counting,  packaging,  tabulat¬ 
ing,  messenger  or  similar  duties  pf  an 
essentially  clerical  character  involving 
physical  contact  with  funds  or  other 
property  would  not  be  "handling”  when 
they  perform  these  duties  under  condi¬ 
tions  and  circumstances  where  risk  of 
loss  is  negligible  because  of  factors  such 
as  close  supervision  and  control  or  the 
nature  of  the  property. 

(2)  Power  to  exercise  physical  con¬ 
tact  or  control.  Whether  or  not  physi¬ 
cal  contact  actually  takes  place,  the 
power  to  secure  physical  possession  of 
cash,  checks  or  similar  property  through 
factors  such  as  access  to  a  safe  deposit 
box  or  similar  depository,  access  to  cash 
or  negotiable  assets,  powers  of  custody 
or  safekeeping,  power  to  withdraw  funds 
frc»n  a  bank  or  other  account  generally 
constitutes  "handling”,  regardless  of 
whether  the  person  in  question  has  spe¬ 
cific  duties  in  these  matters  and  regard¬ 
less  of  whether  the  power  or  access  is 
authorized. 

(3)  Power  to  transfer  to  oneself  or  a 
third  party  or  to  negotiate  for  value. 
With  respect  to  property  such  as  mort¬ 
gages,  title  to  land  and  buildings,  or 
securities,  while  physical  contact  or  the 
possibility  of  physical  contact  may  not. 
of  itself,  give  rise  to  risk  of  loss  so  as  to 
constitute  "handling”,  a  person  shall  be 
regarded  as  "handling”  such  items  where 
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he,  through  actual  or  apparent  au¬ 
thority,  can  cause  those  items  to  be 
transferred  to  himself  or  to  a  third  party 
or  to  be  negotiated  for  value. 

(4)  Disbursement.  Persons  who  ac¬ 
tually  disburse  funds  or  other  property, 
such  as  officers  or  trustees  authorized  to 
sign  checks  or  other  negotiable  instru¬ 
ments,  or  persons  who  make  cash  dis¬ 
bursements,  shall  be  considered  to  be 
“handling”  such  funds  or  property. 
Whether  other  persons  who  may  influ¬ 
ence,  authorize  or  direct  disbursements 
or  the  signing  or  endorsing  of  checks  or 
similar  instruments  will  be  considered 
to  be  “handling”  funds  or  other  prop¬ 
erty  shall  be  determined  by  reference  to 
the  particular  duties  or  responsibilities 
of  such  persons  as  applied  to  the  basic 
criteria  of  risk  of  loss. 

(5)  Signing  or  endorsing  checks  or 
other  negotiable  instruments.  In  con¬ 
nection  with  disbursements  or  otherwise, 
any  persons  with  the  power  to  sign  or 
endorse  checks  or  similar  instruments  or 
otherwise  render  them  transferable, 
whether  individually  or  as  co-signers 
with  one  or  more  persons,  shall  each  be 
considered  to  be  “handling”  such  funds 
or  other  property. 

(6)  Supervisory  or  decision  making 
responsibility.  To  the  extent  a  person’s 
supervisory  or  decision  making  respon¬ 
sibility  involves  factors  in  relationship 
to  funds  discussed  in  subparagraphs  (1) , 
(2),  (3),  (4),  or  (5)  of  this  paragraph, 
such  persons  shall  be  considered  to  be 
“handling”  in  the  same  manner  as  any 
person  to  whom  the  criteria  of  those 
subparagraphs  apply.  To  the  extent 
that  only  general  responsibility  for  the 
conduct  of  the  business  affairs  of  the 
plan  is  involved,  including  such  func¬ 
tions  as  approval  of  contracts,  author¬ 
ization  of  disbursements,  auditing  of 
accounts,  investment  decisions,  deter¬ 
mination  of  beneflt  claims  and  similar 
responsibilities,  such  persons  shaU  be 
considered  to  be  “handling”  whenever 
the  facts  of  the  particular  case  raise  the 
possibility  that  funds  or  other  property 
of  the  plan  are  likely  to  be  lost  in  the 
event  of  their  fraud  or  dishonesty.  The 
mere  fact  of  general  supervision  would 
not  necessarily,  in  and  of  itself,  mean 
that  such  persons  are  “handling.”  Fac¬ 
tors  to  be  accorded  weight  are  the  sys¬ 
tem  of  fiscal  controls,  the  closeness  and 
continuity  of  supervision,  who  is  in  fact 
chained  with,  or  actually  exercising 
final  responsibility  for  determining 
whether  specific  disbursements,  invest¬ 
ments,  contracts,  or  benefit  claims  are 
bona  fide,  regular  and  made  in  accord¬ 
ance  with  the  applicable  trust  instru¬ 
ment  or  other  plan  documents. 

(i)  For  example,  persons  having  su¬ 
pervisory  or  decision  making  responsi¬ 
bility  would  be  “handling”  to  the  extent 
they: 

(a)  Act  in  the  capacity  of  plan  “ad¬ 
ministrator”  and  have  ultimate  respon¬ 
sibility  for  the  plan  within  the  meaning 
of  the  definition  of  “administrator”  (ex¬ 
cept  to  the  extent  that  it  can  be  shown 
that  such  persons  could  not,  in  fact, 
cause  a  loss  to  the  plan  to  occiir  through 
fraud  or  dishonesty) ; 

(b)  Exercise  close  supervision  over 
corporate  trustees  or  other  parties 
charged  with  dealing  with  plan  funds  or 


RULES  AND  REGULATIONS 

other  property;  exercise  such  close  con¬ 
trol  over  investment  policy  that  they, 
in  effect,  determine  all  specific  invest¬ 
ments; 

(c)  Conduct,  in  effect,  a  continuing 
daily  audit  of  the  persons  who  “handle” 
funds; 

(d)  Regularly  review  and  have  veto 
power  over  the  actions  of  a  disbursing 
officer  whose  duties  are  essentially  min¬ 
isterial. 

(ii)  On  the  other  hand,  persons  hav¬ 
ing  supervisory  or  decision  making  re¬ 
sponsibility  would  not  be  “handling”  to 
the  extent: 

(o)  They  merely  conduct  a  periodic  or 
sporadic  audit  of  the  persons  who  “han¬ 
dle”  funds; 

(b)  Their  duties  with  respect  to  in¬ 
vestment  policy  are  essentially  advisory; 

(c)  They  make  a  broad  general  allo¬ 
cation  of  funds  or  general  authorization 
of  disbursements  intended  to  permit  ex¬ 
penditures  by  a  disbursing  officer  who  has 
final  responsibility  for  determining  the 
propriety  of  any  specific  expenditure  and 
making  the  actual  disburs^ent; 

id)  A  bank  or  corporate  trustee  has 
all  the  day  to  day  functions  of  admin¬ 
istering  the  plan; 

(c)  They  are  in  the  nature  of  a  Board 
of  Directors  of  a  corporation  or  similar 
authority  acting  for  the  corporation 
rather  than  for  the  plan  and  do  not  per¬ 
form  specific  functions  with  respect  to 
the  operations  of  the  plan. 

(7)  Insured  plan  arrangements.  In 
many  cases,  plan  contributions  made  by 
employers  or  employee  organizations  or 
by  withholding  from  employees’  salaries 
are  not  segregated  from  the  general  as¬ 
sets  of  the  employer  or  employee  organi¬ 
zation  until  ];>a3mient  for  purchase  of 
benefits  from  an  insurance  carrier  or 
service  or  other  organization.  No  bond¬ 
ing  is  required  with  respect  to  the  pay¬ 
ment  of  premiums  or  other  pa3mients 
made  to  purchase  such  benefits  directly 
from  general  assets,  nor  with  respect  to 
the  bare  existence  of  the  contract  obliga- 
ilon  to  pay  benefits.  Such  arrangements 
would  not  normally  be  subject  to  bond¬ 
ing  except  to  the  extent  that  monies  re¬ 
turned  by  way  of  benefit  payments,  cash 
surrender,  dividends,  credits  or  other¬ 
wise,  and  which  by  the  terms  of  the  plan 
belonged  to  the  plan  (rather  than  to  the 
employer,  employee  organization,  insur¬ 
ance  carrier  or  service  or  other  organi¬ 
zation)  were  subject  to  “handling”  by 
plan  administrators,  officers  or  em¬ 
ployees. 

Subpart  B — Scope  and  Form  of  the 
Bond 

§  464.8  Statutory  provision-scope  of  the 
bond. 

The  statute  requires  that  the  bond 
shall  provide  protection  to  the  plan 
against  loss  by  reason  of  acts  of  fraud 
or  dishonesty  on  the  part  of  a  plan  ad¬ 
ministrator,  officer,  or  employee,  directly 
or  through  connivance  with  others. 

§  464.9  Tlie  nature  of  the  duties  or  ac¬ 
tivities  to  which  the  bonding  require¬ 
ment  relates. 

The  bond  required  under  section  13  is 
limited  to  protection  for  those  duties 
and  activities  from  which  loss  can  arise 


through  fraud  or  dishonesty.  It  is  not 
required  to  provide  the  same  scope  of 
coverage  that  Is  required  in  faithful  dis. 
charge  of  duties  bonds  under  the  Labor. 
Management  Reporting  and  Disclosure 
Act  of  1959  or  in  the  faithful  perform, 
ance  bonds  of  public  officials. 

§  464.10  Meaning  of  fraud  or  dishon. 
esty. 

The  term  “fraud  or  dishonesty”  shall 
be  deemed  to  encompass  all  those  risks 
of  loss  that  might  arise  through 
est  or  fraudulent  acts  in  handling  ^ 
funds  as  delineated  in  S  464.7.  As  such 
the  bond  must  provide  recovery  for  1^ 
occasioned  by  such  acts  even  though  n© 
personal  gain  accrues  to  the  person  com. 
mitting  the  act  and  the  act  is  not  subi 
ject  to  punishment  as  a  crime  or  mis. 
demeanor,  provided  that  within  the  law 
of  the  state  in  which  the  act  is  com- 
mitted,  a  court  would  afford  recovery 
under  a  bond  providing  protection 
against  fraud  or  dishonesty.  As  usually 
applied  imder  state  laws,  the  term  “fraud 
or  dishonesty”  encompasses  such  maUers 
as  larceny,  theft,  embezzlement,  forgery 
misappropriation,  wrongful  abstraction! 
wrongful  conversion,  willful  misapplies, 
tion  or  any  other  fraudulent  or  dishoiMit 
acts.  For  the  purposes  of  section  13 
other  fraudulent  or  dishonest  acts  shall 
also  be  deemed  to  include  acts  where 
losses  result  through  any  act  or  arrange, 
ment  prohibited  by  Title  18,  section  1954 
of  the  United  States  Code. 

§  464.11  Individual  or  schedule  or  Man. 
ket  form  of  bonds. 

Section  13  provides  that  “any  bond 
shall  be  in  a  form  or  of  a  type  approved 
by  the  Secretary,  including  Individual 
bonds  or  schedule  or  blanket  forms  of 
bonds  which  cover  a  group  or  clam”, 

Any  form  of  bond  which  may  be  d^ 
scribed  as  individual,  schedule  or  blanket 
in  form  or  any  combination  of  sudi 
forms  of  bonds  shall  be  acceptable  to 
meet  the  requirements  of  section  13,  pn. 
vided  that  in  each  case,  the  form  of  the 
bond,  in  its  particular  clauses  and  ap¬ 
plication,  is  not  inconsistent  with  meet¬ 
ing  the  substantive  requirements  of  tl» 
statute  for  the  persons  and  plan  involved 
and  with  meeting  the  specific  require¬ 
ments  of  the  regulations  in  this  part 
Basic  types  of  bonds  in  general  usage 
are: 

(a)  Individual  bond.  Covers  a  named 
individual  in  a  stated  penalty. 

(b)  Name  schedule  bond.  Coven  a 
number  of  named  individuals  in  the  re¬ 
spective  amounts  set  opposite  tbeii 
names. 

(c)  Position  schedule  bond.  Coven 
each  of  the  occupants  of  positions  listed 

In  the  schedule  in  the  respective  amounts  1 
set  opposite  such  positions.  I 

(d)  Blanket  bonds.  Cover  all  the  in-  ' 

sured’s  officers  and  employees  with  no  ^ 

schedule  or  list  of  those  covered  being  j 

necessary  and  with  all  new  officers  and 
employees  bonded  automatically,  in 

a  blanket  penalty  which  takes  two  j 

forms — an  aggregate  penalty  bond  and  i 

a  multiple  penalty  bond  which  are  de-  I 

scribed  below:  i 

(1)  The  aggregate  penalty  blanket  \ 

bond  such  as  the  Commercial  Blanket  1 
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Bond;  the  amount  of  the  bond  is  avail-  shall  be  made  pursuant  to  the  provisions 
able  for  dishonesty  losses  caused  by  per-  of  section  13(e) 
sons  covered  thereunder  or  losses  in  §  464.26.) 

§464.13  Relatior 

cated.  Payment  of  loss  on  account  of  ^  amount  c 
any  such  person  does  not  reduce  the 
amount  of  coverage  available  for  losses  * 

other  than  those  caused  by  such  person  A  determinatior 
or  in  which  he  was  concerned  or  impli-  falling  within  the 

trator,  officer  or  employee  are  required 
to  be  bonded  depends  on  whether  they 
“handle”  funds  or  other  property.  De¬ 
termining  the  amount  of  the  bond  is  an 
aspect  of  the  same  process  in  that  it  re¬ 
quires  a  determination  of  what  funds  or 
other  property  are  being  handled  or 
what  amounts  of  funds  or  other  property 
are  subject  to  risk  of  loss  with  respect  to 
the  duties  or  powers  of  an  administrator, 
officer  or  employee  of  a  covered  plan. 
Once  this  calculation  is  made,  the  re¬ 
quired  amount  for  which  that  person 
must  be  covered  by  a  bond,  either  by 
himself  or  as  a  part  of  a  group  or  class 
being  bonded  under  a  blanket  or  sched¬ 
ule  bond,  is  not  less  than  10  percent  of 
the  amount  “hsuadled”  or  $1,000,  which¬ 
ever  is  the  greater  amount,  except  that 
no  such  bond  shall  be  required  in  an 
amount  greater  than  $500,000  by  virtue 
of  these  regulations.  (See  §  464.18.) 

§  464.14  The  meaning  of  ^‘funds**  in  de¬ 
termining  the  amount  of  the  bond. 

The  amount  of  the  bond  depends  on 

i-i.  w  i.  1  amount  of 

attached  to  a  Blanket 


any  given  year,  only  a  small  portion  of 
of  the  Act.  (See  the  plan’s  total  assets  is  disbursed,  and 
the  question  arises  as  to  whether  an  ad- 
lin  of  determining  exMUtive  personnel  are 

“handling”  only  the  amounts  actually 
disbursed  each  year  or  whether  they  are 
“handling”  the  total  amounts  of  the 
assets.  The  answer  to  this  question  de¬ 
pends  on  the  same  basic  criterion  that 
governs  all  questions  of  “handling”, 
namely,  the  possibility  of  loss.  If  the 
authorized  duties  of  the  persons  in  ques¬ 
tion  are  strictly  limited  to  disbursements 
of  benefits  and  pasrments  for  services, 
and  the  fiscal  controls  and  practical 
realities  of  the  situation  are  such  that 
these  persons  cannot  gain  access  to  funds 
which  they  are  not  legitimately  allowed 
to  disburse,  the  amount  on  which  the 
bond  is  based  may  be  limited  to  the 
amount  actually  disbursed  in  the  re¬ 
porting  year.  This  would  depend,  in 
part,  on  the  extent  to  which  the  bank 
or  corporate  trustee  which  has  physical 
possession  of  the  funds  also  has  final  re¬ 
sponsibility  for  questioning  and  limiting 
disbursements  from  the  plan,  and  on 
whether  this  responsibility  is  embodied 
in  the  original  plan  instruments.  On 
the  other  hand,  where  insufficient  fiscal 
controls  exist  so  that  the  persons  in¬ 
volved  have  free  access  to,  or  can  obtain 
control  of,  the  total  amoimt  of  the  fund, 
the  bond  shall  reflect  this  fact  and  the 
■funds”  “handled”,  and  amount  “handled”  shall  be  based  on  the 
shall  be  sufficient  to  provide  bonding  total  amount  of  the  fund.  This  would 
protection  against  risk  of  loss  through  generally  occur  with  respect  to  persons 
fraud  or  dishonesty  for  all  plan  funds,  such  as  the  “administrator”,  regardless 
including  other  property  «iiirnin.r  to  funds  of  what  functions  are  performed  by  a 
or  in  the  nature  of  funds.  As  such,  the  bank  or  corporate  trustee,  since  the  “ad- 
term  “funds”  shall  be  deemed  to  include  ministrator”  by  definition  retains  ulli- 
and  be  equivalent  to  “funds  and  other  mate  power  to  revoke  any  arrangement 
property”  of  the  plan  as  described  in  with  a  bank  or  corporate  trustee.  In 
§  464.5.  With  respect  to  any  item  of  such  case,  the  “administrator”  would 
“funds  or  other  property”  which  does  not  have  the  power  to  commit  the  total 
have  a  cash  or  readily  ascertainable  mar-  amount  of  funds  involved  to  his  control, 
ket  value,  the  value  of  such  property  unless  the  plan  itself  or  other  specific 
may  be  estimated  on  such  basis  as  will  agreement  (1)  prevents  the  “adminlstra- 
reasonably  reflect  the  loss  the  plan  might  tor”  from  so  doing  or  (2)  requires  that 
suffer  if  it  were  mishandled.  revocation  cannot  be  had  unless  a  new 

o  Ag-M  1  e  r  agreement  providing  for  similar  controls 

on  the  ••he«;  of 

inffretM>rtiiiirv«ar  jg  simultaneously  entered  into. 

(a)  The  amoimt  of  funds  “handled”  “handling”  are  such  that  the  total 
by  each  person  falling  within  the  deflni-  amount  of  a  gdven  account  or  fund  is 
tion  of  administrator,  officer,  or  employee  subject  to  “handling”,  the  amount 
(or  his  predecessors)  during  the  preced-  “handled”  shall  include  the  total  of  all 
ing  reporting  year  shall  be  the  total  of  such  funds  on  hand  at  the  beginning  of 
funds  subject  to  risk  of  loss,  within  the  the  reporting  year,  plus  any  items  re- 
meaning  of  the  definition  of  “handling”  ceived  during  the  year  for  any  reason, 
(see  §  464.7) ,  through  acts  of  fraud  or  such  as  contributions  or  income,  or 
dishonesty,  directly  or  In  connivance  items  received  as  a  result  of  sales,  In- 
with  others,  by  such  person  or  his  pred-  vestments,  reinvestment,  interest  or 
ecessors  during  the  prec^ng  reporting  otherwise.  It  would  not,  however,  be 
year.  The^  relationship  of  the  deter-  necessary  to  count  the  same  item  twice 

‘  ^  ...  arriving  at  the  total  fimds  “handled” 

by  a  given  person  during  a  reporting 
year.  For  example,  a  given  person  may 
have  various  duties  or  powers  Involving 
receipt,  safekeeping  or  disbursement  of 
funds  which  would  place  him  in  contact 
with  the  same  fimds  at  several  times 
during  the  same  year.  Different  duties, 
however^  would  not  make  it  necessary 
to  count  the  same  item  twice  in  arriving 
at  the  total  '*handled”  by  him.  Simi¬ 
larly,  where  a  person  has  several  differ¬ 
ent  positions  with  respect  to  a  plan,  it 
would  not  be  necessary  to  count  the 


csted. 

(2)  The  multiple  penalty  bond  such 
as  the  Blanket  Position  Bond  giving 
separate  coverage  on  each  person  for  a 
miiform  amount — the  net  effect  being 
the  same  as  though  a  separate  bond  were 
issued  on  each  person  covered  thereunder 
and  all  of  such  bonds  being  for  a  uniform 
amount. 

NoTx:  For  the  purpose  of  section  13 
blivet  bonds  which  are  either  aggregate 
penalty  or  multiple  penalty  In  form  shall 
te  permissible  if  they  otherwise  meet  the 
requirements  of  the  Act  and  the  regulations 
in  this  part. 

Bonding,  to  the  extent  required,  of  per¬ 
sons  indirectly  employed,  or  otherwise 
delegated,  to  perform  functions  for  the 
plan  which  are  normally  performed  by 
“administrators,  officers,  or  employees” 
as  described  in  S  464.4(d)  may  be  ac- 
eomplished  either  by  including  them  un¬ 
der  individual  or  schedule  bonds  or  other 
forms  of  bonds  meeting  the  requirements 
of  the  Act,  or  naming  them  in  what  is 
known  under  general  trade  usage  as  an 

"Agents  Rider’ . 

Bond. 

Subpart  C — ^Amount  of  the  Bond 
§  464.12  Statutory  provision. 

Section  13  requires  that  the  amount 
of  the  bond  be  fixed  at  the  beginning  of 
each  calendar,  policy  or  other  fiscal  year, 
as  the  case  may  be.  which  constitutes 
the  r^rting  year  of  the  plan  for  pur¬ 
poses  of  the  r^?orting  provisions  of  the 
Act.  The  amount  of  the  bond  shall  be 
not  less  than  10  per  centum  of  the 
amount  of  funds  handled,  except  that 
any  such  bond  shall  be  in  at  least  the 
unount  of  $1,000  and  no  such  bond  shall 
be  required  in  an  amount  in  excess  of 
$500,000:  Provided,  That  the  Secretary, 
after  due  notice  and  opportunity  for 
bmding  to  all  interested  parties,  and 
after  consideration  of  the  record,  may 
prescribe  an  amount  in  excess  of 
$500,000.  which  in  no  event  shall  exceed 
10  per  centum  of  the  funds  handled.  For 
purposes  of  fixing  the  amount  of  such 
bond,  the  amount  of  funds  handled  shall 
be  determined  by  the  funds  handled  by 
the  person,  group,  or  class  to  be  covered 
by  such  bond  and  by  their  predecessor  or 
I^ecessors.  if  any,  during  the  preceding 
r^rting  year,  or  if  the  plan  has  no 

preceding  reporting  year,  the  amount  of  .....  ,  ^  . 

funds  to  be  handled  during  the  current  ^®  d^r^^tion  of  wlm  is 

rw>rting  year  by  such  person,  group,  or  ^  lUimtra^  by  a 

class,  estimated  as  provided  in  the  regu-  situation  that  commonly  arises  with  re¬ 
lations  in  this  part.  With  respect  to  spect  to  executive  personnel  of  a  plan, 
pow>ns  required  to  be  bonded,  section  where  a  bank  or  corporate  trustee  has 
13  shall  be  deemed  to  require  the  bond  ^®  responsibility  for  the  receipt,  safe- 
to  insure  from  the  first  dollar  of  loss  keeping,  physical  handling  and  invest- 
up  to  the  requisite  bond  amount  and  not  of  a  plan’s  assets  and  the  basic 

to  permit  the  use  of  deductible  or  simiiftr  function  of  the  executive  personnel  is 
features  whereby  a  portion  of  the  risk  ^  authorize  payments  to  beneficiaries 
within  such  requisite  bond  amount  is  payments  for  services  to  the  cor- 
usumed  by  the  insured.  Any  request  porate  trustee,  the  actuary  and  the  em- 
for  variance  from  these  requirements  ployees  of  the  plan  itself.  Normally,  in 
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£ame  funds  each  time  that  they  are 
“handled”  by  him  in  these  different  po¬ 
sitions,  so  long  as  the  amount  of  the 
bond  is  sufficient  to  meet  the  10  percent 
requirement  with  respect  to  the  total 
funds  “handled”  by  him  subject  to  risk 
of  loss  through  fraud  or  dishonesty, 
whether  acting  alone  or  in  collusion 
with  others.  In  general,  once  an  item 
properly  within  the  category  of  “funds” 
has  been  coimted  as  “handled”  by  a 
given  person,  it  need  not  be  counted 
again  even  though  it  should  subsequently 
be  “handled”  by  the  same  person  during 
the  same  year. 

§  464.16  Procedures  to  be  used  for  esti¬ 
mating  the  amount  of  funds  to  be 
“handled”  during  the  current  report¬ 
ing  year  in  those  cases  where  there  is 
no  preceding  reporting  year. 

If  for  any  reason  a  plan  does  not  have 
a  complete  preceding  reporting  year,  the 
amount  “handled”  by  persons  required 
to  be  covered  by  a  bond  shall  be  esti¬ 
mated  at  the  beginning  of  the  calendar, 
policy  or  other  fiscal  year,  as  the  case 
may  be,  which  would  constitute  either 
the  operating  year  or  the  reporting  year 
of  the  plan,  whichever  shall  occur  first, 
as  follows: 

(a)  In  the  case  of  a  plan  having  a 
previous  experience  year,  even  though 
it  has  no  preceding  reporting  year,  the 
estimate  of  the  amount  to  be  “handled” 
for  any  p«TSon  required  to  be  covered 
shall  be  based  on  the  experience  in  the 
previous  year  by  applying  the  same 
standards  and  criteria  as  in  a  plan  which 
has  a  precedhig  reporting  year.  Simi¬ 
larly,  where  a  plan  is  recently  estab¬ 
lished,  but  has  had,  at  the  time  a  bond 
is  obtained,  sufficient  experience  to 
reasonably  estimate  a  complete  year's 
experience  for  persons  required  to  be 
bonded,  the  amount  of  funds  to  be 
“handled”  shall  be  projected  to  the 
cmnplete  year  on  the  basis  of  the  period 
in  which  the  plan  has  had  experience, 
unless,  to  the  knowledge  of  the  plan  ad¬ 
ministrator,  the  given  period  of  experi¬ 
ence  is  so  seasonal  or  unrepresentative 
of  the  complete  year’s  experience  as  not 
to  provide  a  reasonable  basis  for  pro¬ 
jecting  the  estimate  for  the  complete 
year. 

(b)  Where  a  plan  does  not  have  any 
prior  experience  sufficient  to  allow  it  to 
estimate  the  amount  “handled”  in  the 
manner  outlined  in  paragn^h  (a)  of 
this  section,  the  amount  to  be  “handled” 
by  the  administrators,  officers  and  em¬ 
ployees  of  the  plan  during  the  current 
reporting  year  shall  be  that  amoimt 
initially  required  to  fund  or  set  up  the 
plan,  plus  the  amount  of  contributions 
required  to  be  made  under  the  plan 
formula  from  any  source  during  the  cur¬ 
rent  reporting  year.  In  most  cases,  the 
amount  of  contributions  will  be  calcu¬ 
lated  by  multiplying  the  total  yearly 
contribution  per  participant  (required 
by  the  plan  formula  from  either  em¬ 
ployers,  employees,  employer  organiza¬ 
tions  or  any  other  source)  by  the  number 
of  participants  in  the  plan  at  the  begin¬ 
ning  of  such  reporting  year.  In  cases 
where  the  per  capita  contribution  can¬ 
not  readily  be  determined,  such  as  in  the 
case  of  certain  insured  plans  covered  by 
the  Act,  the  amount  of  contributions 


shall  be  estimated  on  the  amount  of  in¬ 
surance  premiums  which  are  actuarially 
estimated  as  necessary  to  support  the 
plan,  or  on  such  other  actuarially  esti¬ 
mated  basis  as  may  be  applicable.  In 
the  case  of  a  newly  formed  profit- 
sharing  plan  covered  by  the  Act,  if  the 
employer  establishing  the  plan  has  a 
previous  year  of  experience,  the  amount 
of  contributions  required  by  the  plan 
formula  shall  be  estimated  on  the  basis 
of  the  profits  of  the  previous  year.  The 
amount  of  the  bond  shall  then  be  fixed 
at  10  percent  of  this  calculation,  but  not 
more  than  $500,000.  A  bond  for  such 
amoimt  shall  be  obtained  in  any  form 
the  plan  desires  on  all  persons  who  are 
administrators,  officers  or  employees  of 
the  plan  and  who  “handle”  funds  or 
other  property  of  the  plan. 

§  464.17  Amount  of  bond  required  in 
given  types  of  bonds  or  where  more 
than  one  plan  is  insured  in  the  same 
bond. 

(a)  As  indicated  in  S  464.11,  the  Act 
permits  the  use  of  blanket,  schedule  and 
individual  forms  of  bonds  so  long  as 
the  amount  of  the  bond  penalty  is  suf¬ 
ficient  to  meet  the  requirements  of  the 
Act  for  any  person  who  is  an  administra¬ 
tor,  officer  or  employee  of  a  plan  handling 
funds  or  other  property  of  the  plan. 
Such  person  must  be  bonded  for  10  per¬ 
cent  of  the  amount  he  handles,  and  the 
amount  of  the  bond  must  be  sufficient 
to  indemnify  the  plan  for  any  losses  in 
which  such  person  is  involved  up  to  that 
amount. 

(b)  When  individual  or  schedule  bonds 
are  written,  the  bond  amount  for  each 
person  must  represent  not  less  than  10 
percent  of  the  funds  “handled”  by  the 
named  individual  or  by  the  person  in 
the  position.  When  a  blanket  bond  is 
written,  the  amount  of  the  bond  shall 
be  at  least  10  percent  of  the  highest 
amount  handled  by  any  administrator, 
officer  or  employee  to  be  covered  under 
the  bond.  It  should  also  be  noted  that 
if  an  individual  or  group  or  class  covered 
under  a  blanket  bond  “handle”  a  large 
amount  of  funds  or  other  property,  while 
the  remaining  bondable  persons  “han¬ 
dle”  only  a  smaller  amoimt,  it  is  permis¬ 
sible  to  obtain  a  blanket  bond  in  an 
amount  sufficient  to  meet  the  10  percent 
requironents  for  all  exc^t  the  in¬ 
dividual.  group  or  class  “handling"  the 
larger  amounts,  with  respect  to  whom 
excess  indemnity  shall  be  secured  in  an 
amount  sufficient  to  meet  the  10  percent 
requirement. 

(c)  The  Act  does  not  prohibit  more 
than  one  plan  from  being  named  as 
insured  under  the  same  bond.  However, 
any  such  bond  must  allow  for  recovery 
by  each  plan  in  an  amount  at  least 
equal  to  that  which  would  be  required 
if  bonded  separately.  This  requirement 
has  application  where  a  person  or  per¬ 
sons  sought  to  be  bonded  pursuant  to 
the  requirements  of  section  13  have 
“handling”  functions  in  more  than  one 
plan  covered  under  the  bond.  Where 
such  is  the  case,  the  amount  of  the 
bond  must  be  sufficient  to  cover  any 
such  persons  having  functions  in  more 
than  one  plan  for  at  least  10  percent 
of  the  total  amount  “handled”  by  them 
in  all  the  plans  covered  under  the  bond. 


For  example,  X  is  the  administrator  of 
two  welfare  plans  run  by  the  same  em¬ 
ployer  and  he  “handled”  $100,000  in  the 
preceding  reporting  year  for  Plan  a 
and  $500,000  in  the  preceding  reporting 
year  for  Plan  B.  If  both  plans  are  coy. 
ered  under  the  same  bond,  the  amount 
of  the  bond  with  respect  to  X  shall  be 
at  least  $60,000  or  ten  percent  of  the 
total  “handled”  by  X  for  both  piang 
covered  under  the  bond  in  which  X  has 
powers  and  duties  of  “handling”  sin^^ 
Plan  B  is  required  to  carry  bond  in  at 
least  the-  amount  of  $50,000  and  PUm 
A,  $10,000. 

(d)  Additionally,  in  order  to  meet  the 
requirement  that  each  plan  be  protected 
it  shall  be  necessary  that  arrangement 
be  made  either  by  the  terms  of  the  bond 
or  rider  to  the  bond  or  by  separate  agree¬ 
ment  among  the  parties  concerned,  tlud 
payment  of  a  loss  sustained  by  one  of 
such  insureds  shall  not  work  to  the  detri- 
ment  of  any  other  plan  covered  under 
the  bond  with  respect  to  the  amoimt  for 
which  that  plan  is  required  to  be  covered 
For  example,  if  Plan  A  suffered  a  loss  of 
$30,000  as  described  above  and  such  loss 
was  recompensed  in  its  entirety  by  the 
surety  company,  it  would  receive  $20,000 
more  than  the  $10,000  protection  re¬ 
quired  under  section  13,  and  only  $30,000 
would  be  available  for  recovery  with  re¬ 
spect  to  further  losses  caused  by  X.  In 
a  subsequently  discovered  defalcation  of 
$40,000  by  X  from  Plan  B,  it  would  be 
necessary  that  the  bond,  rider,  or  sepa¬ 
rate  agreement  provide  that  sncb 
amount  of  recovery  paid  to  Plan  A  in  ex¬ 
cess  of  the  $10,000  for  which  it  is  re¬ 
quired  to  be  covered,  be  made  availai^ 
by  such  insured  to,  or  held  for  the  use 
of.  Plan  B  in  such  amount  as  Plan  B 
would  receive  if  bonded  separatelf. 
Thus,  in  the  instant  case.  Plan  B  would 
be  able  to  recover  the  full  $40,000  of 
its  loss.  Where  the  funds  or  other 
property  of  several  plans  are  conunioM 
(if  permitted  by  law)  with  each  other 
or  with  other  funds,  such  arrangemait 
shall  allow  recovery  to  be  attributed  pro¬ 
portionately  to  the  amount  for  which 
each  plan  is  required  to  be  protectel 
Thus,  in  the  instant  case,  if  funds  or 
other  property  were  commingled,  and  X 
caused  a  loss  of  these  funds  throoih 
fraud  or  dishonesty,  one-sixth  of  the 
loss  would  be  attributable  to  Plan  A  and 
five-sixths  of  the  loss  attributal^  to 
Plan  B. 

(e)  The  maximum  amount  of  any  bond 
with  respect  to  any  person  in  any  me 
plan  is  $500,000,  but  bonds  coverlai 
more  than  one  plan  may  be  required 
to  be  over  $500,000  in  order  to  meet  the 
requirements  of  the  Act.  since  persooi 
covered  by  such  a  bond  may  have  “han¬ 
dling”  functions  in  more  than  one  plaa 
The  $500,000  limitation  for  such  persoM 
applies  only  with  respect  to  each  separate 
plan  in  which  they  have  such  functionc. 
The  minimum  bond  coverage  for  any 
administrator,  officer,  or  employee  “han¬ 
dling”  funds  or  other  property  of  a 

Is  $1,000  as  respects  each  plan  in  whldi 
he  has  “handling”  functions. 

§  464.18  Bonds  over  $500,000. 

The  Labor-Management  Servlees  Ad¬ 
ministrator,  after  due  notice  and  oinHV* 
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tonity  for  hearing  to  all  interested  par- 
^  and  after  consideration  of  the 
^rd,  may  prescribe  an  amount  in  ex- 
^  of  $500,000,  which  in  no  event  shall 
10  per  centum  of  the  funds  “han- 
^ed.”  Any  requirement  for  bonding  in 
exce^  of  $500,000  shall  be  according  to 
such  other  regulations  as  may  be  pre¬ 
scribed. 

Subpart  D — General  Bond  Rules 
g  464*19  Naming  of  insureds. 

Since  section  13  is  intended  to  protect 
funds  or  other  property  of  all  plans  in¬ 
volved,  bonds  under  this  section  shall 
lUow  for  enforcement  or  recovery  by 
otiose  persons  usually  authorized  to  act 
for  such  plans  in  such  matters.  In  most 
fni/ss,  the  naming  of  the  plan  or  plans  as 
jjjjured  will  provide  for  such  recovery, 
^ere  it  is  not  clear  that  such  recovery 
vill  be  provided,  however,  a  rider  shall 
^  attached  to  the  bond  or  separate 
igreement  made  among  the  parties  con¬ 
cerned  to  medce  certain  that  any  reim- 
l,ursement  collected  under  the  bond  will 
l)e  for  the  benefit  and  use  of  the  plan 
goffering  a  loss.  Such  rider  or  agreement 
gball  always  be  required  as  respects  any 
bond  (a)  where  the  ^ployer  or  em¬ 
ployee  organization  is  first  named  joint 
iQgured  with  one  or  more  plans,  or  (b) 
tfo  or  more  plans  are  named  joint  in- 
gureds  under  a  single  bond  with  the  first 
nuned  acting  for  all  insureds  for  the 
purpose  of  orderly  servicing  of  the  bond. 

$464.20  Term  of  the  bond,  discovery 

period,  other  bond  clauses. 

(s)  Term  of  the  bond.  The  amount  of 
my  lequircd  bond  must  in  each  instance 
be  based  on  the  amount  of  funds  “han¬ 
dled”  and  must  be  fixed  or  estimated  at 
I  tbe  beginning  of  the  plan’s  reporting 
year,  that  is,  as  soon  after  the  date  when 
guch  year  b^ins  as  the  necessary  infor- 
nution  from  the  preceding  reporting 
year  can  practicably  be  ascertained. 
This  does  not  mean,  however,  that  a  new 
bmd  must  be  obtained  each  year.  There 
is  nothing  in  the  Act  that  prohibits  a 
bond  for  a  term  longer  than  one  year, 
with  whatever  advantages  such  a  bond 
might  offer  by  way  of  a  lower  premium. 
However,  at  the  beginning  of  each  re¬ 
porting  year  the  bond  shall  be  in  at 
least  the  requisite  amoimt.  If.  for  any 
reason,  the  bond  is  below  the  required 
level  at  that  time,  the  existing  bond  shall 
either  be  increased  to  the  proper  amount, 
or  a  supplemental  bond  shall  be  obtained. 

(b)  Discovery  period.  A  discovery  pe¬ 
riod  of  no  less  than  one  year  after  the 
tennlnation.  or  cancellation  of  the  bond 
a  required.  Any  stsmdard  form  written 
on  a  “discovery”  basis,  i.e..  providing  that 
tloss  must  be  discovered  within  the  bond 
period  as  a  prerequisite  to  recovery  of 
such  loss,  however,  will  not  be  required 
to  have  a  discovery  period  if  it  contains 
I  provision  giving  the  insured  the  right 
to  purchase  a  discovery  period  pf  one 
lear  in  the  event  of  termination  or  can- 
edlatton  and  the  Insured  has  already 
Kiven  the  surety  notice  that  it  desires 
uch  discovery  period. 

(c)  Other  bond  clauses.  A  bond  shall 
not  be  adequate  to  meet  the  require- 
OKnts  of  section  13,  If,  with  respect  to 
landing  coverage  reqlured  under  section 


13,  it  contains  a  clause,  or  is  otherwise, 
in  contravention  of  the  law  of  the  State 
in  which  it  is  executed. 

§  464.21  Use  of  existing  bonds,  separate 
bonds  and  additional  bonding. 

(a)  Additional  bonding.  Section  13 
neither  prevents  additional  bonding  be¬ 
yond  that  required  by  its  terms,  nor  pre¬ 
scribes  the  form  in  which  additional 
coverage  may  be  taken.  Thus,  so  long 
as  a  particular  bond  meets  the  require¬ 
ments  of  the  regulations  in  this  part  as 
to  the  persons  required  to  be  bonded  and 
provides  coverage  for  such  persons  in  at 
least  the  minimum  required  amount, 
additional  coverage  as  to  persons  or 
amount  may  be  taken  in  any  form,  either 
on  the  same  or  separate  bond. 

(b)  Use  of  existing  bonds.  Insofar  as 
a  bond  currently  in  use  is  adequate  to 
meet  the  requirements  of  the  Act  and 
the  regulations  in  this  part  or  may  be 
made  adequate  to  meet  these  require¬ 
ments  through  rider,  modification  or 
separate  agreement  between  the  parties, 
no  further  bonding  is  required. 

(c)  Use  of  separate  bonds.  The  choice 
of  whether  persons  required  to  be  bonded 
should  be  bonded  separately  or  under  ttie 
same  bond,  whether  given  plans  should 
be  bonded  separately  or  under  the  same 
bond,  whether  existing  bonds  should  be 
used  or  separate  bonds  for  Welfare  and 
Pension  Plans  Disclosure  Act  bonding 
should  be  obtained,  or  whether  the  bond 
is  underwritten  by  a  single  surety  com¬ 
pany  or  more  than  one  surety  company, 
either  separately  or  on  a  cosurety  basis, 
is  left  to  the  judgment  of  the  parties 
concerned,  so  long  as  the  bonding  pro¬ 
gram  adopted  meets  the  requirements  of 
the  Act  and  the  regulations  In  this  part. 

Subpart  E — Qualified  Agents,  Brokers 
and  Surety  Companies  for  the  Plac¬ 
ing  of  Bonds 

§  464.22  Corporate  sureties  holding 
grants  of  authority  from  the  Secre¬ 
tary  of  the  Treasury. 

(a)  The  provisions  of  section  13  re¬ 
quire  that  any  surety  company  with 
which  a  bond  is  placed  pursuant  to  that 
section  must  be  a  corporate  surety  which 
holds  a  grant  of  authority  from  the 
Secretary  of  the  Treasury  under  the  Act 
of  July  30.  1947  (6  U.S.C.  6-13),  as  an 
acceptable  surety  on  Federal  bonds.  The 
Act  provides,  among  other  things,  that  in 
order  for  a  surety  company  to  be  eligible 
for  such  grant  of  authority,  it  must  be 
incorporated  under  the  laws  of  the 
United  States  or  of  any  State  and  the 
Secretary  of  the  Treasury  shall  be  satis- 
field  of  certain  facts  relating  to  its  au¬ 
thority  and  capitalization.  Such  grants 
of  authority  are  evidenced  by  Certifi¬ 
cates  of  Authority  which  are  issued  by 
the  Secretary  of  the  Treasury  and  which 
expire  on  the  April  30  following  the  date 
of  their  issuance.  A  list  of  the  companies 
holding  such  Certificates  of  Authority  is 
published  annually  in  the  Fkdkral  Rkg- 
ism,  usually  in  May  or  June.  Changes 
in  the  list,  occurring  between  May  1  and 
April  30,  either  by  addition  to  or  removal 
from  the  list  of  companies,  are  also  pub¬ 
lished  in  the  Fsdiral  Rxgistxr  following 
each  such  change. 


(b)  Where  a  surety  becomes  insolvent 
and  is  placed  in  receivership,  or  if  for 
any  other  reason  the  Secretary  of  the 
Treasury  determines  that  its  financial 
condition  is  not  satisfactory  to  him  and 
he  revokes  the  authority  of  such  com¬ 
pany  to  act  as  an  acceptable  surety  un¬ 
der  the  Act  of  July  30, 1947,  the  “admin¬ 
istrator”  of  the  insured  plan  shall,  upon 
knowledge  of  such  facts,  be  responsible 
for  securing  a  new  bond  with  an  accept¬ 
able  surety. 

(c)  In  obtaining  or  renewing  a  bond, 
the  plan  administrator  shall  assure  that 
the  surety  is  one  which  satisfies  the  re¬ 
quirements  of  this  section.  If  the  bond 
is  for  a  term  of  more  than  one  year,  the 
plan  administrator,  at  the  beginning  of 
each  reporting  year,  shall  assure  that 
the  surety  continues  to  satisfy  the  re¬ 
quirements  of  this  subpart. 

§  464.23  Interests  held  in  agents,  bro¬ 
kers  and  surety  ctHnpanies. 

Section  13(c)  prohibits  the  placing  of 
bonds,  required  to  be  obtained  pursuant 
to  section  13,  with  any  surety  or  other 
company,  or  through  any  agent  or  broker 
in  whose  business  operations  a  plan  or 
any  party  in  interest  in  a  plan  has  signifi¬ 
cant  control  or  financial  interest,  direct 
or  indirect.  An  interpretation  of  this 
section  has  been  issued  (Part  485  of 
this  chapter). 

Subpart  F — Miscellaneous  Provisions 

§  464.24  Prohibition  of  certain  activities 
by  unbonded  persems. 

(a)  Section  13(b)  makes  it  unlawful 
for  any  administrator,  officer  or  employee 
to  whom  subsection  13(a)  applies  to  “re¬ 
ceive,  handle,  disburse  or  otherwise  ex¬ 
ercise  custody  or  control  of  any  of  the 
funds  or  other  property  of  any  employee 
welfare  benefit  plan  or  employee  pension 
benefit  plan”  without  being  bonded  as 
required  by  subsection  13(a).  Section 
13(b)  also  makes  it  unlawful  tar  any  ad¬ 
ministrator,  officer  or  employee  of  such 
a  plan,  or  any  other  person  having  au¬ 
thority  to  direct  the  performance  of 
“handling”  functions,  to  permit  such 
functions  to  be  performed  by  any  ad¬ 
ministrator,  officer  or  employee  with 
respect  to  whom  the  requirements  of 
subsection  13  (a)  have  not  been  met.  The 
effect  of  this  section  is  to  prohibit  per¬ 
sons  who  are  required  to  be  bonded  from 
performing  any  acts  for  which  bonding 
would  be  required,  if  they  are  not  prop¬ 
erly  bonded.  It  also  prohibits  any  per¬ 
son  with  tile  power  to  do  so,  to  delegate, 
assign  or  permit  such  persons  to  receive, 
handle,  disburse  or  otherwise  exercise 
custody  or  control  of  the  fimds  or  other 
properly  of  a  covered  plan  if  they  are  not 
properly  bonded. 

(b)  While  responsibility  for  prohibit¬ 
ing  administrators,  officers  or  employees 
from  performing  acts  of  “handling” 
without  being  properly  bonded  rests  with 
any  person  who  has  the  authority  to  do 
so,  the  plan  administrator  shall  have 
initial  responsibility  for  ensuring  that  a 
proper  bond  is  obtained. 

(c)  Prohibitions  set  forth  in  this  sec¬ 
tion  are  not  intended  to  extend  to  those 
acts  or  activities  which  do  not  fall  within 
the  definition  of  “handling.”  Similarly, 
these  prohibitions  are  not  intended  to 
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extend  to  any  person,  institution  or  party 
not  falling  within  the  definition  of  ad¬ 
ministrator,  ofBkser  or  employee  (e.g.. 
banks  or  insurance  companies  are 
deemed  not  to  fall  wittiin  those  defini¬ 
tions;  see  i  464.4) .  The  prohibitions 
shall  be  applicable,  however,  to  any  per¬ 
son  falling  within  the  definition  of  ad¬ 
ministrator,  officer  or  employee  who  be¬ 
cause  of  election,  employment,  appoint¬ 
ment,  or  change  in  duties,  commences  to* 
“handle”  funds  or  other  property  dining 
the  course  of  a  particular  plan  reporting 
year.  Before  such  persons  are  permitted 
to  engage  in  any  “handling”  activities,  a 
bond  shall  be  secured  for  them  in  an 
amount  based  on  the  funds  “handled” 
by  their  predecessor  or  predecessors,  or 
by  persons  in  similar  positions  during 
the  preceding  plan  reporting  year,  unless 
coverage  with  respect  to  such  persons  is 
currently  being  provided  by  bonds  which 
meet  the  requirements  of  section  13  and 
the  regulations  in  this  part. 

§  464.25  Payment  of  bonding  costs. 

The  Act  does  not  prohibit  the  plan  or 
employers  or  employee  organizations 
having  an  interest  in  the  plan  from  pay¬ 
ing  all  or  any  part  of  the  costs  of  bonds 
required  by  section  13.  The  decision  as 
to  who  should  bear  cost  is  left  to  the  duly 
authorized  discretion  and  agreement  of 
the  parties  concerned  in  each  case,  pro¬ 
vided  such  agreement  does  not  violate 
state  or  federal  law. 

§  464.26  Powers  of  the  Secretary  of  La< 
bor  to  regubite  and  exempt. 

Section  13(e)  of  the  Act  provides  that 
the  Secretary  of  Labor  shall  from  time  to 
time  issue  such  regulations  as  may  be 
necessary  to  carry  out  the  provisions  of 
section  IS  and  further  provides  that 
when,  in  the  opinion  of  the  Secretary, 
the  administrator  of  a  plan  offers*  ade¬ 
quate  evidence  of  the  financial  responsi¬ 
bility  of  the  plan,  or  that  other  bonding 
arrangements  would  provide  adequate 
protection  of  the  beneficiaries  and  par¬ 
ticipants.  he  may  exempt  the  plan  from 
the  requirements  of  section  13.  Pur¬ 
suant  to  these  powers,  regulations  with 
respect  to  applications  for  exempitions 
under  section  13(e)  have  been  issued. 
Any  such  applications  itiiall  be  made  in 
accordance  with  provisions  and  require¬ 
ments  of  the  regulations  in  Part  465  of 
this  chapter. 

§  464.27  Enforcement. 

(a)  Section  9(a)  of  the  Act  provides 
that  any  person  who  wilfully  violates 
any  provision  of  this  Act  shall  be  lined 
not  more  than  $1,000,  or  imprisoned  not 
more  than  six  months,  or  both. 

(b)  Section  9(1)  provides  that  when¬ 
ever  it  shall  appear  to  the  Secretary  that 
any  person  is  engaged  in  any  violation  of 
the  provisions  of  this  Act,  he  may  in  his 
discretion  bring  an  action  in  the  proper 
district  court  of  the  United  States  or 
United  States  court  of  any  place  subject 
to  the  Jurisdiction  of  the  United  States 
to  enjoin  such  acts  or  practices,  and 
upon  a  proper  showing  i  permanent  or 
temporary  injunction  or  restraining  or¬ 
der  shall  be  granted. 


§  464.28  Relatimuhip  to  other  laws. 

Section  13(d)  provides  that  nothing  in 
any  other  provision  of  law  shall  require 
any  person,  required  to  be  bonded  as 
provided  in  section  13(a)  because  he 
“handles”  funds  or  other  property  of  an 
employee  welfare  benefit  plan  or  an  em¬ 
ployee  pension  benefit  plan,  to  be  bonded 
insofar  as  the  “handling”  by  such  per¬ 
son  of  the  funds  or  other  property  of 
such  plan  is  concerned.  This  provision 
shall  be  deemed  to  make  inapplicable 
the  bonding  requirements  of  other  laws 
only  insofar  as  an  administrator,  officer 
or  employee  in  a  covered  plan  is  re¬ 
quired  to  be  bonded  in  “handling”  the 
funds  and  other  property  of  such  plan. 
The  primary  purpose  of  section  13(d)  is 
to  relieve  from  the  bonding  requirements 
of  the  Labor-Management  Reporting 
and  Disclosure  Act  of  1959  any  persons 
required  to  be  bonded  within  the  mean¬ 
ing  of  section  13  and  the  regulations 
promulgated  thereimder. 

§  464.29  EffectiTe  date  of  the  bonding 
requirement. 

The  bonding  provisions  of  section  13 
of  the  Act  became  effective  September 
16,  1962.  The  regulations  in  this  part 
became  effective  January  1,  1963. 
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Aothobitt:  il  465.1  to  465.90  iasued  under 
aee.  Ig,.  76.etat.  80,  39  UA.C.  808d:  SKre- 
tary;a  Order  No.  94-68  (98  PA.  0172)  and 
Secr«tery!a  Order  No.  25-68  (28  FA.  0178). 

Stfbport  A— Procedures 
§  465.1  Definitkme. 

(a)  “Interested  persons”  means  any 
person  whose  interests  are  or  will  be 
affected  by  the  granting  or  denying  of 
any  exemption  from  the  requirements  of 
bonding  otherwise  required  by  the  Act. 


(b)  “Act”  means  the  Welfare  and 
Pension  Plans  Disclosure  Act,  as  amend, 
ed  by  the  Welfare  and  Pension  pw 
Disclosure  Act  Amendments  of  1962. 

(c)  "Director”  means  the  Director  of 
the  Office  of  Labor-Management  and 

Welfare-Pension  Reports. 

§  465.2  Application  of  this  part. 

(a)  Subsection  (a)  of  section  13  of  the 
Act  requires  every  administrator,  oflfeer 
and  employee  of  any  employee  welfare 
benefit  plan  subject  to  the  Act  who  han. 
dies  funds  or  other  property  to  be  boiukd 
in  the  amount  of  not  less  than  lo  per. 
cent  of  the  amount  of  funds  handled 
except  that  such  bonds  shall  be  in  n 
least  the  amoimt  of  $1,000  and  no  bom 
shall  be  required  in  an  amount  in  ex. 
cess  of  $500,000.  The  Labor-Man^ 
ment  Services  Administrator  may  pQ. 
scribe  an  amount  in  excess  of  $500iH8 
after  opportunity  for  a  hearing.  BoiKk 
must  provide  protection  to  the  pim 
against  loss  by  reason  of  acts  of  fraud  ot 
dishonesty  on  the  part  of  the  adminiatia, 
tor,  officer  or  employee,  directly  « 
through  connivance  with  others.  An 
bond  shall  have  as  surety  thereon  a  cor. 
porate  -  surety  company  which  is  ^ 
acceptable  surety  on  Federal  bonds  op. 
der  authority  granted  by  the  Secretni 
of  the  Treasury  pursuant  to  the  Act  of 
July  30,  1947  (6  UA-C.  6-13).  A  bom 
is  required  to  be  in>  a  form  or  of  a  tns 
approved  by  the  Lsdrar-Managemcm 
Services  Administrator,  and  is  to  indsdi 
individual  bonds  or  schedule  or  blanket 
forms  of  bonds  which  cover  a  group  or 
class. 

(b)  Subsection  (b)  of  section  13 

it  unlawful  for  administrators,  offlcen 
or  employees  subject  to  the  Act  to  n- 
ceive,  handle,  disburse  or  otherwise 
cise  custody  or  control  of  any  Oe 
funds  or  other  property  of  an  empkget 
welfare  or  pension  benefit  plan  wittml 
b^ng  bonded,  and  makes  it  unlawMftr 
an  administrator,  officer  or  employeeti 
permit  such  functions  or  any  of  thmto 
be  performed  by  such  persons  who  m 
_not  bonded. 

(c)  Subsection  (e)  of  section  13  pnv 
vldte  ttiat  when  the  administrator  of  i 
plan  offers  adequate  evidence  of  the  !!• 
nancial  responsibility  of  the  plan,  or  08 
other  bonding  arrangements  wo^  jn- 
vlde  adequate  protection  of  the  ben^ 
claries  and  participants,  such  plannQ 
be  exempt^  from  the  requirementi  of 
section  13. 

(d)  Consistent  with  subsection  (e)  i 
section  13,  the  purpose  of  this  Part  4$ 
is  to  provide  procedures  to  govern  the 
application,  consideration,  and  deebkn 
upon  petition  for  an  exemption  of  bd 
employee  welfare  or  pension  benefit  pita 
from  tile  requirements  of  section  13. 

§.465.3  Petition  for  .exemptioa—vki 
may  file. 

Any  administrator  or  any  persooo 
organization  acting  on  behalf  of  u 
administrator  or  group  or  class  of  pin 
administrators  may  petition  the  DItk- 
tor.  Office  of  Labor-Management  8$ 
W^are-Pension  Reports  on  behaS  ct 
an  employee  welfare  or  pension  btasfi 
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it  fails  to  allege  facts  entitling  the  peti¬ 
tioner  to  the  exemption  requested,  or  on 
such  other  grounds  as  shall  be  stated  in 
notice  given  to  the  petitioner.  An  ex¬ 
emption  from  bonding  may  be  granted 
with  certain  stated  qualifications.  No 
exemption  from  the  bonding  require¬ 
ments  of  the  Act  shall  be  deemed  effec¬ 
tive  until  after  express  grant  by  the 
Director  following  filing  of  a  petition. 

§  465.9  Hearings. 

Upon  consideration  and  investigation 
of  the  facts  and  reasons  stated  in  a  peti¬ 
tion,  the  Director  may  set  the  matter  for 
formal  or  informal  hearing  whenever  it 
is  deemed  appropriate  or  necessary  hi  the 
interests  of  the  proper  administration  of 
the  Act. 

§  465.10  Cancellation  or  termination  of 
bond. 

<a)  Administrators  shall  notify  the 
Director  immediately  upon  cancellation 
or  termination  of  a  bond  permitted  or 
procured  pursuant  to  an  exemption 
granted  under  this  Part  465,  or  on  other 
failure  of,  or  material  change  in  the 
nature  and  details  of  the  protection  af¬ 
forded  participants  or  beneficiaries,  un¬ 
less  contemporaneously  with  or  prior  to 
such  cancellation,  termination,  failure  or 
change,  a  new  bond  or  bonds  or  other 
protection  meeting  the  requirements  of 
the  Act  shall  have  been  provided. 

(b)  A  copy  of  such  substitute  bond  or 
a  r6sum6  of  the  current  protection  af¬ 
forded  the  participants  or  beneficiaries 
of  the  fund  shall  be  provided  to  the 
Director  within  20  days  following  such 
cancellation,  termination,  failure,  or 
change. 

§  465.11  Information — suspension  or 
revocation  of  exemption. 

If  at  any  time  there  is  a  material 
change  in  ^e  information  submitted  in 
support  of  a  request  for  exemption  while 
such  request  is  pending  before  the  Di¬ 
rector.  or  after  such  request  has  been 
granted,  the  administrator  or  person  or 
organization  acting  on  Us  behalf  shall 
immediately  notify  the  Director  in  writ¬ 
ing,  detailing  the  nature  of  the  change. 
At  any  time  following  granting  of  an 
exemption,  the  Director  may  request  in¬ 
formation  concerning  the  administration 
of  an  employee  welfare  or  pension  bene¬ 
fit  plan.  An  exemption  previously  grant¬ 
ed  under  section  13  of  the  Act  and  this 
Part  465  may  be  suspended,  withdrawn, 
or  revoked  after  facts  or  conduct  which 
may  warrant  such  action  shall  have  been 
called  to  the  attention  of  the  administra¬ 
tor  of  a  plan  by  the  Director  in  writing, 
and  the  administrator  shall  have  been 
afforded  opportunity  to  demonstrate  or 
achieve  compliance  with  the  require¬ 
ments  of  the  Act  as  expressed  by  the 
Office  of  Labor-Management  and  Wel¬ 
fare-Pension  Reports.  No  such  prior  no¬ 
tice  shall  be  given  if  the  administrator’s 
conduct  is  considered  willful. 

[  Subpart  B— Exemptions 

Bonds  Placed  With  Certain  Reinsuring 
Companies 

§  465.15  Exemption. 

An  exemption  from  the  bonding  re¬ 
quirements  of  the  Welfare  and  Pension 


Ij^ption  from  one  or  all  of  the  bonding  arrangement  is  contemplated.  If  so,  \ 

^ulrements  of  section  13  of  the  Act.  the  amount  of  such  bond  or  fund,  and  i 

^  th®  terms  and  details  of  the  arrange-  : 

S  4*5.4  Pet.l.on,  concmin*  m<lm<lu.l  ^  ^  ^  ^ 

j  j  ,  strument  creating  the  bond  or  arrange-  ' 
jf  a  petition  concerns  an  individual  ment  shall  accompany  the  petition.  ( 

oian,  such  petition  shall  be  submitted  in  (3)  Petitioners  contemplating  pro-  1 
•riting.  accompanied  by  three  copies,  curement  of  a  bond  other  than  of  a  type 
and  shall  set  out  in  detail  the  follow!^ :  stipulated  in  the  Act  shall  attach  a  copy 
(a)  If  an  exemption  is  requested  which  of  the  bond  and  all  riders  thereto,  or 
,rlll  not  require  a  bond,  the  petition  shall  other  instrument,  completely  filled  out. 

’^aTlSe'^mme  of  the  plan,  and  the  §  Petitions  concerning  .  class  of 

utentification  number,  if  any,  assigned  ^ 

JrJt  by  the  Office  of  Labor-Management  K  a  petition  concerns  a  class  of  plans. 
Welfare-Pension  Reports.  Petitions  or  plans  of  a  certain  type,  such  petition 
on  behalf  of  plans  which  have  not  shall  be  submitted  in  writing  accom- 
Sously  filed  a  Form  D-1  and  a  current  panied  by  three  copies,  and  shall  set  out 
ftfrm  D-2,  as  required  by  sections  6  and  io  detail: 

inf  the  Act,  shaU  be  accompanied  by  (a)  A  description  of  the  type  or  class 
form  or  forms  as  is  appropriate,  of  plans  involved,  a  description  of  the 
-^nieted  as  required  by  Part  460  of  this  administration  of  such  plans  and  the 

petitioner’s  interest  in  obtaining  the 

(2)  liie  petitioner’s  capacity  or  func-  exemption  requested. 

'  with  respect  to  the  plan  or  plans,  or  (b)  If  it  is  not  contemplated  that  a 
JSexwise  a  statement  of  the  petitioner’s  bond  is  to  be  obtained,  evidence  and  a 
int^t  in  obtaining  the  exemption  description  of  the  protection  (other  than 

a  bond)  provided  for  such  plans  which 

(3)  The  nature  of  the  exemption  re-  would  assure  adequate  protection  for  ttie  * 
ffliested,  and  the  reasons  why  such  ex-  participants  and  beneficiaries. 

eMtioii  is  desired.  (c)  If  it  is  contemplated  that  a  bond- 

(4)  Arrangements  for  a  trust  com-  ing  arrangement  which  would  not  satisfy 
nuiy  bank,  insurance  carrier  or  other  the  terms  of  the  Act  is  to  be  obtained, 

institution  to  manage  the  funds  the  petitioner  shall  identify  the  name  of 
ofthe  plan,  together  with  a  r6sum6  of  the  bonding  company  or  association, 
the  control  and  authority  delegated  to  State  (s)  where  licensed  to  operate,  cor- 
gucb  trust  company,  bank,  insurance  porate  structure  (e.g.,  corporation,  group 
carrier  or  other  financial  institution,  and  of  individual  underwriters,  or  other  as- 
tbe  control  or  authority  retained  by  the  sociation) ,  place  of  incorporation  (if  a 
plan  administrator  or  trustees.  corporate  surety)  or  home  office.  A  copy 

«)  Whether  the  plan  has  suffered  any  of  the  bond  form(s)  proposed  to  be  em- 
losses  within  the  past  5  years  attributa-  ployed  shall  accompany  such  petition, 
ble  to  dishonesty,  theft,  fraud,  embezzle-  §465.6  Review  of  petition — informal 
ment,  or  other  criminal  acts;  the  amount  conferences. 

of  the  loss;  the  clrcums^^;  and  Petitions  described  in  §§  465.4  and 
tfaether  pr^cution  result^  therefrom.  435  5  shall  be  reviewed  by  the  Director 
(6)  Whether  covera^  under  for  adequacy  of  the  protection  to  be 

bond  hM  ^n  creeled  ot  rev<*^  by  a  participants  and  beneficiaries 

surety  with  respect  to  any  administra-  employee  welfare  or  pension  benefit 
tor.  officer,  or  employee,  toe  reasons  consistent  with  toe  intent  of  the 

therefor,  and  whethCT,  to  toe  best  of  Notice  of  receipt  of  a  petition  may 

the  petlttoner  s  knowledge,  any  admlnis-  jjg  afforded  other  interested  persons, 
tator,  offleer.  or  employee  of  (*e  fund  „  participants  or  beneflclartes.  as 

bu  ^n  Is  deemed  appropriate.  The  peUUoner 

m  felony  by  the  Onlted  States,  any  ou,er  interested  persons  may  be  re- 
foreign  countn^.  quested  to  confer  Informally  regarding 

m  pe^  of  any  civU  actions  brought  j^e  petition,  and  the  peUtloner  may  be 
Wor  in  the  Interjat  of  cr^tara,  par-  required  to  submit  addlUonal  Infonna- 

concerning  the  peUUon. 

within  the  past  5  years  other  than  litiga-  _  _  _ 

tion  resulting  from  interpretation  of  the  §  465.7  Consolidation, 
provisions  of  the  plan  in  connection  with  Upon  motion  and  good  cause  shown  or 
the  granting  or  denial  of  benefits.  upon  his  own  initiative,  the  Director  may 
(8)  If  the  petition  requests  an  exemp-  stage  in  toe  consideration  of  a 

tion  which  will  not  require  a  bond,  a  petition  or  petitions,  as  set  out  In  this 
itatement  concerning  toe  nature  and  cont^poraneously  consider  or 

iWills  of  the  protecUon  aBorded  the  consoUdate  for  conference  or  hearing,  or 
«...  4.V.  *  ^  othor  puTposos,  two  or  more  proceed- 

p^Wts  or  benefldaxlra  of  the  frad.  determines  that  such  action  Is 

(b)  B  It  la  contemptated  that  a  bond-  appropriate  and  equitable  to  all  Inter- 
ing  arrangement  which  would  not  satisfy  ested  persons, 
the  q)ecific  terms  of  toe  Act  is  to  be  Ob-  o  .i/ir  o  vh  •  • 
tained,  the  petitioner  shall,  in  addition  ^  _  ‘  ec'«*on8. 

tp  the  requirements  of  paragraph  (a)  of  ^mideration  of  toe  facts  and 

this  section  state*  reasons  stated  in  a  petition,  the  Director 

(n  Thn  _  “ay,  without  further  proceedings  or 

after  such  other  proceedings  as  are  pro¬ 
vided  for  in  this  Part  465,  grant  or  deny 
in  whole  or  in  part  a  petition.  A  peti¬ 
tion  may  be  denied  on  the  ground  that 


u;  me  name  or  the  bonding  company 
association.  State (s)  where  licensed 
to  operate,  and  place  of  incorporation 
(if  a  corporate  surety)  or  home  office. 
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RULES  AND  REGULATIONS 


Plans  Disclosure  Act  Is  granted  by  this 
section  whereby  bonding  arrangements 
(which  otherwise  comply  with  the  re¬ 
quirements  of  section  13  of  the  Act  and 
the  regulations  issued  .thereunder)  with 
companies  authorized  by  the  Secretary 
of  the  Treasury  as  acceptable  reinsurers 
on  Federal  bonds  will  satisfy  the  bonding 
requirements  of  the  Act. 

§  465.16  Conditions  of  exemption. 

(a)  This  exemption  obtains  only  with 
respect  to  the  requirement  of  section 
13(a)  of  the  Act  that  all  bonds  required 
thereunder  shall  have  as  surety  thereon, 
a  corporate  stirety  company,  which  is  an 
acceptable  surety  on  Federal  bonds  under 
authority  granted  by  the  Secretary  of 
the  Treasury  pursuant  to  the  Act  of  July 
30,  1947  (6  U.S.C.  6-13) . 

(b)  The  exemption  is  granted  upon 
the  condition  that  if  for  any  reason  the 
authority  of  any  such  company  to  act  as 
an  acceptable  reinsuring  company  is 
terminated,  the  administrator  of  a  plan 
Insured  with  such  company,  shall,  upon 
knowledge  of  such  fact,  be  responsible 
for  securing  a  new  bond  with  a  company 
acceptable  under  the  Act  and  the  exemp¬ 
tions,  issued  thereunder. 

(c)  In  obtaining  or  renewing  a  bond, 
the  plan  administrator  shall  ascertain 
that  the  surety  is  one  which  satisfies  the 
requirements  of  the  Act  and  the  exemp¬ 
tions  thereunder.  If  the  bond  is  for  a 
term  of  more  than  one  year,  the  plan 
administrator,  at  the  beginning  of  each 
reporting  year,  shall  ascertain  that  the 
surety  continues  to  do  so. 

Bonds  Placed  With  Undebwsiters 
AT  Lloyds,  London 

§  465.17  Elxemption. 

An  exemption  from  the  bonding  re¬ 
quirements  of  subsection  13(a)  of  the 
Welfare  and  Pension  Plans  Disclosure 
Act  is  granted  by  this  section  whereby 
arrangements  (which  otherwise  comply 
with  the  requirements  of  section  13  of 
the  Act  and  the  regulations  issued  there¬ 
under)  ,  with  the  Underwriters  at  Lloyds, 
London  will  satisfy  the  bonding  require¬ 
ments  of  the  Act. 

§  465.18  Conditions  of  exemption. 

(a)  This  exemption  obtains  only  with 
respect  to  the  requirements  of  section 
13(a)  of  the  Act  that  all  bonds  required 
thereunder  shall  have  as  surety  thereon, 
a  (X)rporate  surety  company,  which  is 
an  acceptable  surety  on  Federal  bonds 
imder  authority  granted  by  the  Secre¬ 
tary  of  the  Treasury,  pursuant  to  the 
Act  of  July  30,  1947  (6  U.S.C.  6-13). 

(b)  This  exemption  is  granted  on  the 
following  conditions: 

(1)  Underwriters  at  Lloyds,  London 
shall  continue  to  be  licensed  in  a  state 
of  the  United  States  to  enter  into  bond¬ 
ing  arrangements  of  the  type  required 
by  the  Act. 

(2)  Underwriters  at  Lloyds,  London, 
shall  file  with  the  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports  two  (2)  copies  of  each  annual 
statement  required  to  be  made  to  the 
Commissioner  of  Insurance  of  those 
states  in  which  Underwriters  at  Lloyds, 
London  are  licensed.  Copies  of  annual 
statements  shall  be  filed  with  the  Office 
of  Labor-Management  and  Welfare- 


Pension  Reports  within  the  same  period 
required  by  the  respective  states. 

(3)  All  bonding  arrangements  en¬ 
tered  into  by  Underwriters  at  Lloyds, 
London  imder  section  13  of  the  Act  shall 
contain  a  ^'Service  of  Suit  Clause”  in 
substantial  conformity  with  that  set 
forth  in  the  petition  for  exemption. 

Banking  iNSTinmoNS  Subject  to 
Federal  Regulation 

§  465.19  Exemption. 

An  exemption  from  the  bonding  re¬ 
quirements  of  subsections  13  (a)  and  (b) 
of  the  Welfare  and  Pension  Plans  Dis¬ 
closure  Act  is  granted  whereby  banking 
institutions  and  trust  companies  spec¬ 
ified  in  S  465.20  are  not  required  to  com¬ 
ply  with  subsections  13  (a)  and  (b)  of 
the  Act,  with  respect  to  welfare  and  pen¬ 
sion  benefit  plans  covered  by  the  Act  for 
the  benefit  of  their  own  employees,  where 
such  a  banking  institution  or  trust  com¬ 
pany  is  the  administrator  of  such  plans. 

§  465.20  Conditions  of  exemption. 

This  exemption  applies  only  to  those 
banking  institutions  and  trust  companies 
subject  to  regulation  and  examination 
by  the  Comptroller  of  the  Chirrency  or 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  or  the  Federal  Deposit 
Instirance  Corporation. 


PART  485 — PROHIBITION  AGAINST 
BONDING  BY  PARTIES  INTERESTED 
IN  THE  PLAN 

Sec. 

485.1  Introductory  statement. 

486.3  General. 

485.3  Disqualification  of  agents,  brokers  and 

sureties. 

485.4  Application  of  13(c)  to  “party  in 

interest". 

Attthosxtt;  1 1486.1  to  486.4  issued  tmder 
sec.  13.  76  Stat.  39,  29  UJS.C.  308d;  Secretary’s 
Order  No.  24-63  (28  FJl.  9172)  and  Secre¬ 
tary’s  Order  No.  25-63  (28  FJt.  9173). 

§485.1  Introductory  statement. 

(a)  This  part  discusses  the  meaning 
and  scope  of  section  13(c)  of  the  Welfare 
and  Pension  Plans  Disclosure  Act  of  1958 
(76  Stat.  39,  29  UJS.C.  308d(c))  (herein¬ 
after  referred  to  as  the  Act) .  This  pro¬ 
vision  makes  it  unlawful  “for  any  per¬ 
son  to  procure  any  bond  [required  by  the 
Act]  from  any  surety  or  other  company 
or  through  any  agent  or  broker  in  whose 
business  operations  such  plan  or  any 
party  in  interest  in  such  plan  has  any 
significant  control  or  financial' interest, 
direct  or  indirect.”  Because  the  prohibi¬ 
tion  contained  in  this  provision  is  broadly 
stated,  it  becomes  a  matter  of  impor¬ 
tance  to  determine  more  specifically  the 
types  of  arrangements  intended  to  be 
prohibited. 

(b)  The  provisions  of  section  13  of 
the  Act,  including  13(c)  are  subject  to 
the  general  investigatory  authority  of 
the  Director,  Office  of  Labor-Manage¬ 
ment  and  Welfare-Pension  Reports,  em¬ 
bodied  in  section  9  of  the  Act.  The  cor¬ 
rectness  of  an  interpretation  of  these 
provisions  can  be  determined  finally  and 
authoritatively  only  by  the  courts.  It 
is  necessary,  however,  for  the  Labor- 
Management  Services  Administrator  to 
reach  informed  conclusions  as  to  the 


meaning  of  the  law  to  enable  him  to  cam 
out  his  statutory  duties  of  adminie||/ 
tion  and  enforcement.  The  interjtt^ 
tions  of  the  Labor-Management  Ser^^ 
Administrator  contained  In  this 
which  are  issued  upon  the  advice  of  ^ 
Solicitor  of  Labor,  indicate  the  constr^ 
tion  of  the  law  which -will  guide  th* 
Labor-Management  Services  Admink! 
trator  in  performing  his  duties  unless  and 
until  he  Is  directed  otherwise  by  auth^ 
tative  ruling  of  the  courts  or  unless  and 
until  he  subsequently  decides  that 
prior  interpretation  is  incorrect.  Un^ 
section  12  of  the  Act,  the  interpretattai 
contained  in  this  part,  if  relied  upaafe 
good  faith,  will  constitute  a  defense 
any  action  or  proceeding  based  on  am 
Act  or  omission  in  alleged  violation^ 
section  13(c)  of  the  Act.  The  omisstaa 
however  to  discuss  a  particular 
in  this  part,  or  in  interpretations  sud. 
plementing  it,  should  not  be  taken  to 
indicate  the  adoption  of  any  position  to 
the  Labor-Management  Services  Adnunl 
istrator  with  respect  to  such  prohiem 
or  to  constitute  an  administrattn  in. 
terpretation  or  practice.  Inteipreto. 
tions  of  the  Labor-Management  Servlcei 
Administrator  with  respect  to  13(c)  are 
set  forth  in  this  part  to  provide  thoR 
affected  by  the  provisions  of  the  Act 
with  “a  practical  guide  •  •  •  as  to  how 
the  office  representing  the  puWlc  to. 
terest  in  its  enforcement  will  seek  to 
apply  it”  (Skidmore  v.  Swift  li  Co»  33s 
U.S.  134,  138) . 

(c)  To  the  extent  that  prior  opintas 
and  interpretations  relating  to  13(e)  an 
Inconsistent  with  the  principles  stat^in 
this  part,  they  are  hereby  rescinded  and 
withdrawn. 

§  485.2  General. 

The  purpose  of  section  13(c) ,  as  shown 
by  its  legislative  history,  is  similar  to  i 
closely  related  provision  contained  in 
section  502(a)  of  the  Labor-Managmot 
Reporting  and  Disclosure  Act  of  1^9  (73 
Stat.  536;  29  UB.C.  502(a)).  The  fun¬ 
damental  purpose  of  Congress  under 
13(c)  is  to  insure  against  potmtiai 
abuses  arising  from  significant  flnanfM 
or  other  influential  interests  affecttai 
the  objectivity  of  the  plan  or  parties  in 
interest  in  the  plan  and  agents,  broken, 
or  surety  or  other  companies,  in  securing 
and  providing  the  bond  specified  in  m- 
tion  13(a).  As  will  be  explained  man 
fully  below,  this  prohibition,  hovewcr, 
was  not  intended  to  preclude  the  plsdng 
of  bonds  through  or  with  certain  parties 
in  interest  in  plans  which  provide  a  n- 
riety  of  services  to  the  plan,  one  of  whidi 
is  a  bonding  service. 

§  485.3  Disqualification  of  agenli,  lev 
kers  and  sureties. 

Since  13(c)  is  to  be  construed  as  dis¬ 
qualifying  any  agent,  broker,  surety  or 
other  company  from  having  a  bond 
placed  through  or  with  it,  if  the  plan  or 
any  party  in  interest  in  the  plan  has  s 
significant  financial  interest  or  control 
in  such  agent,  broker,  surety  or  other 
company,  a  question  of  fact  will  neces¬ 
sarily  arise  in  many  cases  as  to  whether 
the  financial  interest  or  control  held  is 
sufficiently  significant  to  disqualify  the 
agent,  broker  or  surety.  Althou^  no 
rule  of  guidance  can  be  eftabllshed  to 
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ffovem  each  and  every  case  in  which  this 
fluestion  arises,  in  general,  the  essential 
is  whether  the  existing  financial  in- 
ttfest  or  control  held  is  incompatible 
an  unbiased  exercise  ot  judgment  in 
ILard  to  procuring  the  bond  or  bonding 
^  plan’s  personnel.  In  regard  to  the 
foregoing,  it  is  also  to  be  pointed  out  that  • 
lock  of  knowledge  or  consent  on  the  part 
^ persons  responsible  for  procuring 
bonds  with  respect  to  the  existence  of  a 
^^niflcant  financial  interest  or  control 
^dering  the  bonding  arrangement  un¬ 
lawful  will  not  be  deemed  a  mitigating 
factor  where  such  persons  have  failed  to 
make  a  reasonable  examination  into  the 
pertinent  circumstances  affecting  the 
louring  of  the  bond. 

fi  485*4  Application  of  13(c)  to  “party 
*  in  interest”. 

(a)  Under  13(c),  an  agent,  broker  or 
5Prety  or  other  company  is  disqualified 
from  having  a  bond  placed  through  or 
irtth  it  if  a  “party  in  interest”  in  the  plan 
bas  any  sigi^cant  control  or  financial 
jpferest  in  such  agent,  broker,  surety  or 
other  company.  Section  3(13)  of  the 
/let  defines  the  term  “party  in  interest” 
to  mean  “any  administrator,  officer,  trus¬ 
tee,  custodian,  counsel,  or  employee  of 
any  employee  welfare  benefit  plan  or  em¬ 
ployee  pension  benefit  plan  or  a  person 
providing  benefit  plan  services  to  any 
such  plan,  or  an  employer  any  of  whose 
onployees  are  covered  by  such  a  plan  or 
officer  or  employee  or  agent  of  such  em¬ 
ployer,  or  an  officer  or  agent  or  employee 
of  an  employee  organization  having 
members  covered  by  such  plan.” 

(b)  A  basic  question  presented  is 
whether  the  effect  of  13(c)  is  to  prohibit 
persons  from  placing  a  bond  through  or 
with  any  “party  in  interest”  in  the  plan. 
The  language  used  in  13(c)  appears  to 
indicate  that  in  this  connection  the  in¬ 
tent  of  Congress  was  to  eliminate  those 
instances  where  the  existing  financial 
interest  or  control  held  by  the  “party  in 
interest”  in  the  agent,  broker,  surety  or 
other  company  is  incompatible  with  an 
unbiased  exercise  of  Judgment  in  regard 
to  procuring  the  bond  or  bonding  the 
plan’s  personnel.  Accordingly,  not  all 
parties  in  interest  are  disqualified  from 
mocuring  or  providing  bonds  for  the 
plan.  Thus  where  a  “party  in  interest” 
m  its  affiliate  provides  multiple  benefit 
plan  services  to  plans,  persons  are  not 
prdiibited  from  availing  themselves  of 
the  bonding  services  provided  by  the 
“par^  in  interest”  or  its  affiliate  merely 
because  the  plan  has  already  availed  it¬ 
self,  or  will  avail  itself,  of  other  services 
provided  by  the  “party  in  interest.”  In 
this  case,  it  is  inherent  in  the  nature  of 
the  “party  in  interest”  or  its  affiliate  as 
an  individual  or  organization  providing 
multiple  benefit  plan  services,  one  of 
which  is  a  bonding  service,  that  the  exist¬ 
ing  financial  interest  or  control  held  is 
not,  in  and  of  itself,  incompatible  with  an 
unbiased  exercise  of  judg^nt  in  regard 
to  procuring  the  bond  or  bonding  the 
plan’s  personnel.  In  short,  there  is  no 
distinction  between  this  tsrpe  of  relation¬ 
ship  and  the  ordinary  arm’s  length  busi¬ 
ness  relationship  which  may  be  estab¬ 
lished  between  a  plan-customer  and  an 
sgent,  broker  or  surety  company,  a  rela¬ 
tionship  which  Congress  could  not  have 


intended  to  disturb.  On  the  other  hand, 
where  a  “party  in  interest”  in  the  plan 
or  an  affiliate  does  not  provide  a  bonding 
service  as  part  of  its  general  business 
operations,  13(c)  would  prohibit  any 
person  from  procuring  the  bond  through 
or  with  any  agent,  broker,  surety  or  other 
company,  with  respect  to  which  the 
“party  in  interest”  has  any  significant 
control  or  financial  interest,  direct  or  in¬ 
direct.  In  this  case,  the  failure  of  the 
“party  in  interest”  or  its  affiliate  to  pro¬ 
vide  a  bonding  service  as  part  of  its  gen¬ 
eral  business  operations  raises  the  pos¬ 
sibility  of  less  than  an  arm’s  length 
business  relationship  between  the  plan 
and  the  agent,  broker,  surety  or  other 
company  since  the  objectivity  of  either 
the  plan  or  the  agent,  broker  or  surety 
may  be  influenced  by  the  “party  in 
interest”. 

(c)  The  application  of  the  principles 
discussed  in  this  section  is  illustrated  by 
the  following  examples: 

Example  (i ) .  B,  a  broker,  renders  actuarial 
and  consultant  services  to  plan  P.  B  has  also 
procured  a  group  life  insurance  policy  for 
plan  P.  B  may  also  place  a  bond  for  P  with 
surety  company  S,  provided  that  neither  B 
nor  P  has  any  significant  control  or  financial 
Interest,  direct  or  indirect,  in  S  and  provided 
that  neither  P  nor  any  other  “party  in  inter¬ 
est”  in  P,  eg.,  an  officer  of  the  plan,  has  any 
significant  control  or  financial  Interest,  di¬ 
rect  or  indirect,  in  B  or  S. 

Example  (2).  I,  a  life  insxirance  company, 
has  provided  a  group  life  insurance  policy  for 
plan  P.  I  is  affiliated  with  S,  a  surety  com¬ 
pany,  and  has  a  significant  financial  Interest 
or  control  in  8.  P  is  not  prohibited  from  ob¬ 
taining  a  bond  from  S  since  I’s  affiliation  with 
S  does  not  ordinarily,  in  and  of  itself,  affect 
the  objectivity  of  P  in  procuring  the  bond  or 
the  objectivity  of  S  in  bonding  P’s  personnel. 
However,  if  any  other  “party  in  Interest”  as 
defined  in  Section  3(13)  of  the  Act.  such  as 
the  employer  whose  employees  are  covered  by 
P,  should  have  a  significant  financial  interest 
or  control  in  S,  S  could  not  write  the  bond 
for  P,  since  the  employer’s  interest  affects  the 
objectivity  of  P  and  8. 


PART  486— GENERAL  STATEMENT 
CONCERNING  THE  RETENTION  OF 
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Sec. 
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486.2  Persons  who  must  retain  records. 

486.3  Records  to  be  retained. 

486.4  Manner  of  keeping  records. 

486.5  Period  records  must  be  maintained. 

Authoritt:  §S  486.1  to  486fi  issued  pur¬ 
suant  to  sec.  6.  72  Stat.  996,  76  Stat.  86,  sec. 
11. 76  Stat.  88;  29  n.S.C.  304,  308b;  Secretary’s 
Order  24-63  (28  Fit.  9172),  and  Secretary’s 
Order  25-63  (28  Fit.  9173) . 

§  486.1  Introductory  statement. 

(a)  This  part  refiects  interpretive 
positions  of  the  Department  of  Labor 
with  respect  to  several  aspects  of  the 
record  retention  requirements  of  section 
11  of  the  Welfare  and  Pension  Plans  Dis¬ 
closure  Act  (72  Stat.  997,  76  Stat.  35;  29 
U.S.C.  301,  et  seq.).  This  section  pro¬ 
vides  that:  “Every  person  required  to  file 
any  description  or  report  or  to  certify 
any  information  therefor  under  this  Act 
shall  maintain  records  on  the  matters  of 
which  disclosure  is  required  which  will 


provide  ir  sufficient  detail  the  necessary 
basic  information  and  data  from  which 
the  documents  thus  required  may  be  veri¬ 
fied,  explained,  or  clarified,  and  checked 
for  accuracy  and  completeness,  and  shall 
include  vouchers,  worksheets,  receipts, 
and  applicable  resolutions,  and  shall  keep 
such  records  available  for  examination 
for  a  period  of  not  less  than  five  years 
after  the  filing  of  the  documents  based 
on  the  information  which  they  contain.” 

(b)  The  provisions  of  section  11  of  the 
Act  are  subject  to  the  investigatory  au¬ 
thority  of  the  Director,  Office  of  Labor- 
Management  and  Welfare-Pension  Re¬ 
ports,  embodied  in  section  9  of  the  Act. 
The  correctness  of  an  interpretation  of 
these  provisions  can  be  determined  fi¬ 
nally  and  authoritatively  only  by  the 
courts.  It  is  necessary,  however,  for  the 
Labor-Management  Services  Adminis¬ 
trator  (hereafter  referred  to  as  “the  Ad¬ 
ministrator”)  to  reach  informed  conclu¬ 
sions  as  to  the  meaning  of  the  law  to 
enable  him  to  carry  out  his  duties  of 
administration  and  enforcement.  The 
interpretations  of  the  Administrator 
contained  in  this  part,  which  are  issued 
upon  the  advice  of  the  Solicitor  of  La¬ 
bor,  indicate  the  construction  of  the  law 
which  will  guide  the  Administrator  in 
performing  his  duties  unless  and  until 
he  is  directed  otherwise  by  authoritative 
rulings  of  the  courts  or  unless  and  until 
he  subsequently  decides  that  his  prior  in¬ 
terpretation  is  incorrect.  Under  section 
12  of  the  Act,  the  interpretations  con¬ 
tained  in  this  part,  if  r^ed  upon  in  good 
faith,  will  constitute  a  defense  in  any 
action  or  proceeding  based  on  any  act  or 
omission  in  alleged  violation  of  section  11 
of  the  Act.  The  omission,  however,  to 
discuss  a  particular  problem  in  this  part, 
or  in  interpretations  supplementing  it, 
should  not  be  taken  to  indic-ate  the  adop¬ 
tion  of  any  position  by  the  Administra¬ 
tor  with  respect  to  such  problem  or  to 
constitute  an  administrative  interpre¬ 
tation  or  practice.  Interpretations  of 
the  Administrator  with  respect  to  section 
11  are  set  forth  in  this  part  to  provide 
those  affected  by  the  provisions  of  the 
Act  with  a  “practical  guide  *  *  *  as  to 
how  the  office  reprinting  the  public  in¬ 
terest  in  its  enforcement  will  seek  to  ap¬ 
ply  it”  (Skidmore  v.  Swift  &  Co.,  323  UJ3. 
134,  138). 

(c)  To  the  extent  that  prior  opinions 
and  interpretations  relating  to  section 
11  are  inconsistent  with  the  principles 
stated  in  this  part,  they  are  hereby  re¬ 
scinded  and  withdrawn. 

§  4^.2  Persons  who  must  retain  rec- 
<Mds. 

(a)  Section  11  of  the  Welfare  and 
Pension  Plans  Disclosure  Act  iq;>plies  to — 

(1)  Any  person  or  persons  required  to 
file  any  plan  description  or  annual  re¬ 
port  imder  section  6  or  section  7  of  the 
Act; 

(2)  Any  person  or  persons  who  may  be 
required  to  publish  a  report  upon  re¬ 
quest  pursuant  to  section  7(a)  of  the 
Act;  and 

(3)  Any  insurance  carrier  or  service 
or  other  organization  required  under 
section  7(g)  of  the  Act  to  certify  any  in¬ 
formation  necessary  for  the  preparation 
or  filing  of  any  such  description  or 
report. 
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(b)  The  statutory  duty  on  such  per-  checks,  invoices,  bank  statements,  con-  the  microfilmed  records  are  clear  re- 
sons  to  records  cannot  be  tracts,  agreements,  vouchers,  worksheets,  productions  of  the  original  records,  and 

avoided  by  contract,  delegation  or  other-  receipts,  claim  records  and  pasrrolls  of  '  identifiable  as  to  dates.  ’ 

wise.  Thus,  if  the  administrator  of  a  any  paky  described  in  f  486J2  which  (c)  Nothing  in  this  section  precludes 
plan  arranges  with  an  independent  con-  would  toid  to  support  information  re-  the  use  of  punch  cards  or  magnetic  tape 
tractor  (such  as  a  corporate  trustee  or  quired  in  any  r^rt  under  the  Act.  for  processing  records;  Provided, 

benefit  plan  consultant)  to  perform  •  (c)  Records  maintained  shall  also  in-  ever.  That  where  records  of  original 
functions  with  respect  to  the  plan  and.  elude,  where  iq?propriate.  information  entry  or  worksheets  are  convert^  to 
pursuant  to  the  arrangement,  such  in-  certified  to  the  Administrator  by  an  in-  punch  cards  or  tape,  the  original  records 
dependent  cmitractor  prepares  or  re-  surance  carrier  or  service  or  other  orga-  and  woiirsheets  must  be  retained  for  the 
ceives  the  t3n?e  of  records  contemplated  nization.  Other  records  such  as  payrolls  required  period, 
by  §  486.3  and  keeps  physical  custody  from  contributing  employers,  which  the  g  486.5  Period  recoil  must 
of  such  records,  the  statutory  require-  reporting  person,  trustee,  or  organize-  *n«ni- 

ment  to  see  that  such  recorc^  are  re-  described  in  §  486.2  obtains  in 

tatoed  for  the  r^^ed  per^  remain  regular  course  of  its  operations,  to 

wit^  the  administrator  and  he  must  extent  such  records  may  be  used  for 

make  such  agreements  and- arrange- 

ments  with  the  independent  contractor  said  ve^ying  or  checking  shall  also  be 
as  are  necessary  to  insure  that  they  are  retained. 

so  retained.  §  486.4  Manner  of  keeping  records. 

§  486.3  Records  to  be  retained.  (a)  Records  must  be  kept  in  reaton- 

(a)  The  records  required  to  be  re-  able  order,  in  a  safe  and  accessible  place 
tained  are  all  documents  which  will  pro-  and  in  such  a  manner  that  they  may  be 
vide  in  sufficient  detail  the  necessary  readily  inspected  and  examined  by  the 
basic  information  and  data  from  which 
the  description  and  reports  which  are 
required  or  may  be  required  under  the 
Act  may  be  verified,  explained  or  clari¬ 
fied.  and  checked  for  accuracy  and  com¬ 
pleteness. 

(b)  Such  records  include  (but  are  not 
limited  to)  resolutions  and  matters  re¬ 
lating  to  the  plan  for  which  a  descrip¬ 
tion  or  annual  report  is  or  may  be  re¬ 
quired  to  be  filed.  Journals,  ledgers. 


ii^sons  aescrioea  m  s  486.2  are  re¬ 
quired  to  maintain  the  described  records 
for  a  period  of  not  less  than  five  years 
after  the  filing  of  the  documents  based 
on  the  information  which  they  contain 
It  should  be  noted  that  even  though  a 
plan  administrator  need  not  publish  an 
annual  report  pursuant  to  section  7(a) 
of  the  Act  (unless  specifically  requi^ 
to  do  so) ,  because  such  plan  covers  more 
than  25.  but  fewer  than  100  participants 
Director,  Office  of  Labor-Management  every  person  or  organization  described 
and  Welfare-Pension  Reports  or  his  duly  in  §  486.2  must  retain  for  a  period  of 
authorized  representative.  '  not  less  than  five  years  after  the  date 

(b)  The  preservation  of  records  on  that  an  annual  report  would  have  been 
microfilm  for  the  periods  required  by  the  due  (but  for  the  exemption)  the  records 
Act  will  satisfy  the  requirements  relat-  described  in  S  486.3  which  relate  to  in- 
ing  to  the  retention  of  records,  provided  formation  which  would  have  been  re- 
that  adequate  projection  or  other  view-  quired  in  such  report, 
ing  equipment  is  available  for  inspecting  [fji.  doc.  63-13424;  Filed,  Dec.  26,  1962* 
the  microfilm  and  provided  further  that  8:60ajn.] 


